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Coart of Appeals of the District of Columbia. 


No. 2870. 

Jesse L. Heiskell, Appellant, 
vs. 

The Chesapeake and Potomac Telephone Co., &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 32787. 

Jesse L. Heiskell, as Surviving Partner of the Firm of Heiskell & 

McLeran, Plaintiff, 
vs. 

The Chesapeake and Potomac Telephone Company, a Corpora¬ 
tion, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Bill for Specific Performance and Injunction. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Filed Jul- 15, 1914. 

Equity. No. 32787. 

Jesse L. Heiskell, as Surviving Partner of the Firm of Heiskell & 

McLeran, Plaintiff, 
vs. 

The Chesapeake and Potomac Telephone Company, a Corpo¬ 
ration, Defendant. 

To the Supreme Court of the District of Columbia: 

The plaintiff states. 

1. That he is a citizen of the United States and resides in the 
District of Columbia and brings this suit in his own right as sur- 
1—2870a 
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viving partner of the firm of Heiskell and McLeran, and as tele¬ 
phone subscriber for service of said defendant corporation under 
contracts hereinafter mentioned, and also in the right of all tele¬ 
phone subscribers of the defendant corporation, The Chesapeake and 
Potomac Telephone Company, in the District of Columbia, similarly 
situated, who have a common or general interest with him in main¬ 
taining the legality of and securing the maintenance of telephone 
service under contracts not abandoned by the subscribers which em¬ 
body the rate or system known as the fiat rate or system and which 
were in effect in the District on the 4th day of March, 1913. 

2. That the said defendant corporation is incorporated under the 
laws of the State of New York and ever since the year 1883 has 
been doing business in the District of Columbia as a public service 
corporation, by means of instruments, wires, and other equipment 
in the supply of telephone service to its subscribers in said District 
for certain rates or charges, interchangeably through connections 
with its exchanges and made over its said wires, instruments and 

equipment by the use of pipes, conduits, poles and other 
2 means placed under, on, over and upon the public streets, 

sidewalks, avenues, alleys, highways and public and private 
spaces in said District. 

That the said defendant is not chartered under any law of the 
United States nor under any law in force in the District of Columbia 
and is sued in its own right. 

3. That by Act of Congress approved July 18, 1888 (25 Statutes at 
Large, pages 320 and 323) the Commissioners of the District of Co¬ 
lumbia were given power to authorize the wires of any existing tele¬ 
phone company then operating in the District of Columbia to be 
laid under any street, alley, highway, footway, or sidewalk in the 
District whenever, in their judgment the public interest may require 
the exercise of such authority; such privileges as may be granted 
thereunder (says the Act), to be revocable at the will of Congress 
without compensation, and no such authority to be exercised after 
the termination of the present Congress, which said Congress expired 
March 3, 1889. The said authority was continued until the termina¬ 
tion of the Fifty-first Congress, which expired March 3, 1891. That 
by Act approved August 6, 1890 (20 Statutes at Large. 300, 304) 
appointment of a Board to recommend, among other things, a com¬ 
plete system of conduits or subways to carry electric currents for 
telephony was provided and thereafter, by Act approved March 3. 
1891 (26 Statutes at Large, 1009, 1073), it was provided that until 
action by Congress upon the report of said Board or until April 1, 
1892, whichever shall first occur, the Commissioners of the District 
of Columbia, shall not permit the construction of more than five 
miles of conduits or subways in aggregate length for telephone serv¬ 
ice; and that this shall apply to all permits heretofore granted or 
hereafter granted under existing law, all said permits to he revocable 
by Congress as heretofore provided. 

That by Act approved August 2, 1894 (28 Statutes at Large 252, 
256) the Commissioners of said District were empowered to au¬ 
thorize the erection and use of telephone poles in the public alleys 
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of the City of Washington, such privileges as may be granted 
6 hereunder (the Act says) to be revocable at the Will of Con¬ 
gress without compensation. 

That by Act approved March 3, 1897 (29 Statutes at Large 673, 
k the a ^ ove l® 8 *: nam ©d authority was modified by provision that 
Hereafter no wire shall be strung on any alley pole at a height 
of less than fifty feet from the ground at the point of attachment to 
said pole; temporary permits may be granted by said Commissioners 
to string wires from cable poles, or from existing overhead trunk 
lines, to poles in, or to be erected in alleys, and from alley poles in 
one square to alley poles or housetop fixtures in another square for 
the purpose of making necessary house connections from all cable 
poles and existing overhead trunk lines within the District of Colum¬ 
bia, such house connection to be made from the cable poles or over¬ 
head trunk lines nearest the subscriber. Nothing herein contained 
shall be deemed to authorize the erection of any additional pole or 
poles upon any street, avenue, or public reservation within the said 
City; and such privileges as may be granted hereunder to be re¬ 
vocable at the will of Congress without compensation.” 

That said defendant corporation operates its telephone system in 
the said District under licenses or permits granted under said Acts 
of Congress by the Commissioners of the District of Columbia, which 
licenses or permits are revocable as aforesaid. 

4. That the Act of Congress approved .Tune 30, 1898 (30 Statutes 
at Large 537, 538) states: 

“Provided, that from and after the passage of this Act it shall be 
unlawful for any person, or telephone company, doing business in 
the District of Columbia to charge or receive more than $50 per 
annum for the use of a telephone on a separate wire; $40 for each 
telephone, there being not more than two on a wire; $30 for each 
telephone, there being not more than three on a wire; and $25 for 
each telephone, there being four or more on the same wire.” 

That Act of Congress approved April 27, 1904 (33 Statutes at 
Large 374) provides: 

“Provided That no part of the money herein appropriated shall 
be used for the payment to any telephone company doing business * 
in the District of Columbia for the use of any telephones within said 
District, for communicating therefrom to any other telephone con¬ 
nected to a central office of such Company in the District of Co¬ 
lumbia at rates in excess of the following: Sixtv Dollars per annum 
for a telephone on an individual metallic circuit, forty-eight dollars 
per annum for each telephone on the same premises, there being 
not more than two on the same metallic circuit, and no contract shall 
be made with any telephone company for such use of such telephones 
in excess of the rates herein specified: Provided That until the 
population of the citv of Washington shall be three hundred 
4 and fifty thousand or over, no more than the above specified 
rates shall be charged by any telephone company doing busi¬ 
ness in the District of Columbia for such use of such telephones at 
private residences within the District of Columbia, and any acts or 
parts of acts heretofore enacted fixing telephone rates for grounded 
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circuits in the District of Columbia are hereby repealed; Provided 
further That the refusal of the company to comply with the pro¬ 
visions of this act shall be a misdemeanor, and such refusal shall 
subject the company to a fine of not less than one hundred nor more 
than five hundred dollars for each and every offense. That every 
telephone company doing business in the District of Columbia shall 
annually on or before the 15th of January of each year report under 
oath to congress a classified statement of its receipts and expenditures 
on account of capital as well as income and operation in the District 
of Columbia, and that such report for the first year shall state the 
actual cost of their work in the District of Columbia.” 

That by Act of Congress March 4, 1913 Congress created the 
Public Utilities Commission of the District of Columbia and the said 
defendant corporation comes within the public utilities regulated by 
that law. 

5. That the contracts for telephone service made by the said de¬ 
fendant corporation with the plaintiff, and other subscribers similarly 
situated, were entered into before the passage of the said Act of 
March 4, 1913; and all of said subscribers have a common interest 
in enforcing and requiring the defendant corporation to perform its 
duty in carrying out said contracts and in preventing the unlawful 
termination of the same by the said defendant corporation. That 
all of said contracts are now in full force and effect notwithstanding 
their attempted termination by the defendant corporation as herein¬ 
after stated, and that the demand hereinafter stated, of the defendant 
corporation for greater or other compensation than the compensation 
stated in said contracts is unlawful. 

6. That under the said Act of March 4. 1913 the defendant cor¬ 
poration was required to file with the said Commission schedules 
of rates which are (says the Act) in force at the time for any service 
performed by it within the District of Columbia and such rates, 
the act declares, shall be lawful rates and shall be and remain in 
force until set aside by the said Commission; that the said Act 
declares that it shall be unlawful for any public utility to charge, 

demand, collect, or receive a greater or less compensation for 
5 any sendee performed by it within said District than is speci¬ 
fied in such schedules as may at the time be in force and that 
if any public utility shall, directly or indirectly, by any device, 
whatsoever, or otherwise, charge, demand, collect, or receive from 
any person, firm or corporation a greater or less compensation for 
any sendee rendered or to be rendered by it affecting or relating to 
the conduct of a telephone line, telephone corporation, or the convey¬ 
ance of telephone messages, or for any sendee in connection there¬ 
with than that prescribed in the public schedules or tariff then in 
force, such public utility shall be deemed guilty of unjust discrim¬ 
ination, which by said Act. is prohibited and declared to be a mis¬ 
demeanor and unlawful and is punishable by fine; and the said Act 
further declares that unless said Commission shall othenvise order, 
it shall be unlawful for any public utility to demand, collect, or 
receive a greater compensation for anv sendee than the charge fixed 
on the lowest schedules of rates for the same sendee under the law 
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in force at the date of the passage of this Act; and that every public 
utility shall within thirty days after the passage and publication of 
said Act file in the office of the Commission copies of all schedule* 
of rates in force at the date of the passage of said Act. The said Act 
further provides that any public utility desiring to advance or dis¬ 
continue an v such rate or rates may make application to the said 
Commission in writing, stating the advance or discontinuance of 
the rate or rates desired, giving the reasons for such advance or dis¬ 
continuance; and that upon receiving such application the said Com¬ 
mission shall fix a time and place for hearing, and give such notice 
to interested parties as shall be proper and reasonable; and if after 
such hearing and investigation, the Commission shall find that the 
change or discontinuance applied for is reasonable, fair, and just 
it shall grant the application either in whole or in part, and provision 

is made for appeal by any public utility dissatisfied with anv order 
of said Commission. 

That the said Commission, so the said Act provides, can onlv ex 
ercise its powers to change such rates after a formal hearing which 

requires ten days previous notice of the time and place where 
6 such hearing shall be held. 

7. That said Commission has never made any order set¬ 
ting.aside or changing or discontinuing the telephone rates in force 
at the time of the passage of said Act, nor anv order setting aside 
changing or discontinuing the rates contained in the contracts of 
the plaintiff* and those he represent* herein, and the said defendant 
corporation has never made application in writing or otherwise to 
said Commission to change the tariff in force at the time of the pas¬ 
sage of said Act or to advance or discontinue any such tariff or rate 
and said commission ha* never had any hearing as required by said 
Act and has given no notice of any such hearing; and the plaintiff 
and those in whose behalf this suit is filed as having a common in¬ 
terest in said telephone service were never parties to any proceeding 
before said Commission in reference to their contracts or to their 
telephone service, or any rate connected therewith. 

That the said Commission has no power or authority to discon¬ 
tinue, change or alter the said contracts unless on hearing and any 
attempted alteration, change or discontinuation thereof by the de¬ 
fendant corporation is, particularly since the passage of said Act of 
March 4, 1913, unauthorized and beyond the right and power of 
said defendant corporation, and is and will be a taking of the prop¬ 
erty of the plaintiff and those similarly situated, without due process 
of law, and an impairment of the obligation of said contracts all in 
violation of their rights under the Constitution of the United States 

That the said defendant corporation did on the 3rd day of April 
1913, file with the said Commission a list of special rates quoted to 
the United States Government, a copy of which is herewith filed 
marked “Exhibit A” which is hereby made a part of this bill In 
and by subdivision “2” thereof it appears that all local messages 
originating at the Government Private Branch Exchange are charged 
for at the rate of two cents each. Plaintiff does not know when 
said rates were actually first put in force, nor how long said rates 
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continued, nor what changes were made from time to time therein, 
if any, nor at what time or times, and such information is in 

7 possession of the defendant corporation which is required 
hereby to give said information specifically and in plain 

detail. 

That at the same time said defendant corporation filed with said 
Commission a list of special rates to the District of Columbia, a copy 
of which is herewith filed marked “Exhibit B,” which is hereby 
made a part of this bill. In and by said Schedule it appears that 
Direct Line unlimited business service is furnished by said defend¬ 
ant corporation at Sixty Dollars per annum. Plaintiff does not 
know when said rates were actually first put in force, nor how long 
said rates continued, nor what changes were made from time to time 
therein, if any, nor at what time or times and such information is 
in possession of the defendant corporation which is required hereby 
to give said information specifically and in plain detail. 

That the same time said defendant corporation filed with the said 
Commission a list of rates entitled “Obsolete Rates Within the Dis¬ 
trict of Columbia, Private Branch Exchange Service” a copy of 
which is herewith filed marked “Exhibit C” which is hereby made 
a part of this bill. That the use of the said word “obsolete” in said 
list is and was a mere conclusion of the agents or officers of the said 
defendant corporation and the said rates were the actual tariffs in 
force in said contracts or cases and are the contracts, rates, and tariffs 
which the defendant corporation then sought, has since sought, and 
still seeks unlawfully to terminate, and the use of said word “obso¬ 
lete” was an attempted evasion by indirection of said Act of March 
4, 1913, and said contract®, rates and tariffs called Direct Line Flat 
Rate were not in fact obsolete hut they were prior to said Act and 
when it was passed then in force and are now in force as to the plain¬ 
tiff and others, similarly situated. That said list shows (23) twenty- 
three contracts at $125 per anum; (107) One Hundred and seven 
contracts at $120 per annum; (42) forty-two contract® at $100 per 
annum: and (0) six contracts at $90 per annum, and other rates. 
That many said subscribers’ contracts contain rates at $100 per an¬ 
num, payable quarterly or monthly in advance, and other contracts 
contain rates as shown in said “Exhibit C” all including 

8 Metallic Circuit one party line, some for three years and 
some for lesser periods, all to continue thereafter until termi¬ 
nated by ten days’ written notice. That said contract® in the main 
were obtained by said defendant corporation from its said subscribers 
while it was contesting the validity of said Act of June 30, 1898; 
that the rates and kind of sendee in said contracts were offered to 
said subscribers to induce them to enter into a greater rate than the 
rate fixed by said Act; that some of the said contracts expressly pro¬ 
vide that if the said Act should he sustained by the Courts, the de¬ 
fendant corporation would refund to the subscriber the excess rate 
collected above the rate prescribed in said Act; that some of said con¬ 
tracts were severally entered into in the years 1900, 1901, 1902, 
1903, and others were entered into at later periods. Plaintiff avers 
that the real discrimination of rates is in fact a discrimination by 
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the defendant corporation against its subscribers who pav higher 

rates for measured service than its subscribers who have unlimited 
sevice contracts. 

That the defendant corporation well knows when the said con- 

i aet ' , .' i a ^ S and K mffs ' vere first made and first put in force and the 
p aintiff does not know and has no particular information except as 
aforesaid when first the rates and terms of said telephone service 
therein stated were published and advertised or put in force by the 
sard defendant corporation, nor how long said rates continued, nor 
what changes were made from time to time therein, if any, nor at 
what time or times, and this information is in the possession of the 
defendant corporation and cannot be specifically given by plaintiff 
which said defendant corporation is required hereby to give said 
information specifically and in plain detail. 

That at the same time said defendant corporation filed with said 
Commission a list of rates entitled in part “Special Arrangements 

Subscribers,” a copy of which is herewith filed 
marked Exhibit D, which is hereby made a part of this bill. 

Tha,t on the 11th day of December, 1913, the said defendant cor- 
poration filed with the said Commission a printed schedule of rates 
called Printed Local General Tariff of Chesapeake and Po- 
tomac Telephone Company, issued December 1, 1913 by G. 
„ L - Swayze, General Attorney, 15 Dev Street, New’York’ 
iN. Y no copy of which is in possession of plaintiff. That con- 
tracts taken, from said printed Schedule are herewith filed marked 
Inhibit E and hereby made a part of this bill. Plaintiff avers 
that said extracts contain all matter material in said schedule to be 
considered and calls for the production by the defendant corporation 

of the original, or proper copy of said publication at any and everv 
hearing in this cause. J 

8 That the defendant corporation before the written notices here¬ 
inafter mentioned were sent to the plaintiff and other subscribers 
similarly situated and after the 4th day of March, 1913, endeavored 
to obtain new and substituted contracts from said subscribers bv 
means of threats and duress made and exercised by its agents to the 
effect that the telephones of said subscribers having the said service 
so denominated “obsolete” as aforesaid would be removed and tele¬ 
phone service discontinued unless said subscribers would surrender 

their existing contracts and would enter into new contracts for meas¬ 
ured service. 

9. That pnor to the first day of June, 1914, pursuant to its en- 
deavor to abrogate the existing telephone contracts of the plaintiff 
and other subscribers for unlimited telephone sendee under the flat 
rate system, the defendant corporation notified the plaintiff and 
other said subscribers that it would on said date terminate said serv¬ 
ice and would refuse thereafter to furnish telephone service and 
threatened in some one or more instances to remove the telephones 
used by plaintiff and other said subscribers unless thev would enter 
into new and substituted contracts with the defendant corporation 
on the basis of rates for individual and party lines contained in 
Schedule No. 1 set forth in “Exhibit F” hereby made a part hereof, 


T 
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on the ground that the flat rate business sendee, not being provided 
for in the standard schedules of the defendant corporation and not 
available to new subscribers is discriminatory and that, therefore, 
the defendant corporation could not continue that class of sendee 
nor can any person (so defendant corporation claims) hav- 
10 ing said service continue to receive same without laying him¬ 
self liable to the penalties prescribed by the said Act approved 
March 4, 1913. 

That said allegations are untrue as to the penalty and incorrect 
as to the discrimination. 

That the said defendant corporation notified numerous of the 
said subscribers that each contract with them for unlimited flat rate 


business sendee would be terminated June 1, 1914, and others that 
their contracts would be terminated as of July 1, 1914. Said notice 
further proceeded to state that the representative of the defendant 
corporation delivering said notice was prepared to advise subscribers 
with respect to the standard schedule of the defendant corporation 
for business service and to take the subscriber-’ contracts under this 
schedule for such service. Said notices are in the form herewith 


filed marked “Exhibit F” and are hereby made a part of this bill. 
That the pretended ground of said defendant corporation for the 
alleged illegality under the said flat rate contracts was the opinion 
of the general counsel for the Public Utilities Commission of the Dis¬ 
trict of Columbia approved by said Commission that the said flat 
rate system was discriminatory, which opinion was based upon 
individual inquiries made by certain subscribers but not upon any 
investigation nor upon any hearing whether in fact such rates were 
unduly discriminatory and the said action and opinion were wholly 
arbitrary and beyond the jurisdiction of the said Commission. 

That plaintiff Jesse L. Heiskell commencing with the 17th day of 
February presented to said Commission the question whether the 
said defendant corporation had the right to terminate the said un¬ 
limited telephone service contracts and made written requests, ad¬ 
dressed to said Commission for a public hearing thereon, to the 
subscril>ers holding such unlimited contracts on the 14th day of 
May 1914, in order that the position of the said defendant corpora¬ 
tion could be laid bare and the rights of said subscribers be ascer¬ 
tained and determined. Whereupon the stud Commission in reply 
thereto, through its Executive Officer, on the 18th day of May 1914, 
held, in substance, that the said Commission could not deter- 
11 mine what telephone rates were just and reasonable without 
a complete investigation of the business and valuation erf the 
propertv of the said defendant corporation; that the said Commis¬ 
sion had commenced such investigation and upon its completion the 
said commission would fix the rates to be charged; that before fixing 
a rate a public hearing would be held and said reply continues: 

“From this it will appear that while the immediate effect of can¬ 
celling the unlimited business sendee in the case of the telephone 
company may result in the increased rates for those who are en¬ 
joying this class of service, it does not follow that this condition 
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Commission 6 Wh<m rateS f ° r tele P hone service are finally fixed by this 

heS™ ft & re f qUe f,. f ° r a public hearin *> seems that the 
hearing to be held before the rates are fixed will be the proper time 

-, ou .t° W before the Commission your claims that the unlim- 
ited business service should be a class of service furnished bv the 
telephone company. 

That said plaintiff so representing himself and other said telephone 
subscribers similarly situated was not satisfied with said refusal of 
said hearing by said Commission but further addressed the said 
Commission in writing, on the 21st day of May 1914 and set forth 
that the said telephone subscribers had contracts with the said de¬ 
fendant corporation in force which had not been violated bv said sub¬ 
scribers and claimed that until said Commission fixed a proper rate 
it was not w-arranted in concluding that because the defendant cor¬ 
poration had increased its rates, the rates made years ago are dis- 
criminatory; and that the said Commission should require the said 
defendant corporation to stand just where it did at the passage 
?/ ,' e Public Ltilities Law. Thereupon the said Commission through 
!te Executive Officer on the 22nd day of May, 1914, invited said 
plaintiff to discuss either with the Chairman or himself such matters 
as said plaintiff desired to present. 

^hat thereupon, pursuant to said invitation, in the interest of the 
plaintiff and other telephone subscribers similarly situated, Messrs. 
Jesse L. Heiskell and Edward H. Thomas (the latter being the 
attorney for subscribers having unlimited business service contracts) 
on May 25, 1914, called upon the Chairman of said Public Utilities 
Commission and requested the suspension and abrogation of any 
order of the said Public Utilities Commission holding that 
12 the said flat rate service was discriminatory. In response the 
said Chairman ruled and held that no order in the premises 
of any kind, had been passed by the said Commission and that there¬ 
fore, no order could be suspended, and that the said matter in con¬ 
troversy between the said telephone subscribers and the said defend¬ 
ant corporation was a private matter to be adjusted between said 
parties. All of which will more fully appear by the affidavit of 
said Jesse L. Heiskell herewith filed and made a" part of this bill, 
being marked “Exhibit G.” That it is the plain duty of said Com¬ 
mission before passing any order or adopting any schedule of 
telephone rates to satisfy itself of the reasonableness of the charges; 
and to have passed any such order would have been, under the cir¬ 
cumstances, contrary to such duty. That full opportunity has been 
given said Commission to grant a hearing on the matters herein in¬ 
volved, particularly on the said question of discrimination, without 
avail. 

That thereafter on the 28th day of May, 1914, a conference was 
held between Messrs. Heiskell and Thomas, representing plaintiffs 
and Messrs. Porter and Claggett representing the defendant corpora¬ 
tion and Mr. W. G. Johnson for himself and two other telephone 
subscribers, at which said Johnson proposed that new contracts be 
made for measured service with the proviso that if the Court should 
2—2870a 
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determine that the flat rate was the lawful rate then the service 
should be paid for according to the said flat rate system. This propo¬ 
sition was declined by the representatives of the defendant corpora¬ 
tion, who stated that thereafter the subscribers would be notified by 
letter of the position of the defendant corporation. Plaintiff avers 
that said proposition had been embodied in a contract made between 
said defendant corporation and Joseph J. Darlington and that said 
contract contains the provision. Plaintiff has no copy of said con¬ 
tract and calls upon the said defendant corporation to produce the 
same at any and every hearing in this case. 

That subsequently the plaintiff and other telephone subscribers 
similarly situated have been notified by the defendant corporation 
in all cases where the flat rate service was paid for on a monthly 

basis that said contracts had been terminated as of June 1, 

13 1914, and as to the other subscribers who paid on a quarterly 

basis that their contracts wou-d terminate on June 30, 1914; 

and that the defendant corporation could only continue to serve 

said subscribers at regular standard rates. % 

That all the said subscribers have regularly tendered money due 
bv their said contracts according to the terms thereof to the said 
defendant corporation which has refused to receive same, and plain¬ 
tiff here offers to pay into the Court the amount due according to his 
said contract and makes this said offer a continuing offer during 
the pendency of this litigation, and the other said subscribers are 

willing to do the same. _ . . 

That upon being notified of the said attempted termination of 

said contracts plaintiff and the said subscribers severally protested 
from time to time to the defendant corporation against any change 
in rate for telephone service under their severally existing contracts, 
and against the attempt of the defendant corporation to charge in¬ 
creased rates or anv rate for measured service or other service not 
in accordance with their existing contracts; and notified said defend¬ 
ant corporation that the said subscribers severally would make no 
voluntary payment or any substituted arrangement; and tendered 
and kept good tender of all sums due, but said tenders were rejected 
bv the said defendant corporation. Upon the refusal to receive or 
oil return of said tenders of payment for telephone sen ice a-' afo ™; 
said the said subscribers notified the defendant corporation that the 
said’ contracts were in force Mar. 4, 1913 and that they were a - 
vried that the same could not be abrogated by said defendant cor¬ 
poration and that said several subscribers could not agree to any 
account which the defendant corporation might submit or render or 
which it had submitted or rendered charging any rate in excess o 

thp rate«? fixed by the said contracts. . , 

10 That the said defendant corporation had never pretended that 

the said flat rate service charge fixed by the contracts of the Pon¬ 
tiff and other subscribers similarly situated were in any respect un¬ 
fair unremunerative or confiscatory and it had not so complained 
to said Public Utilities Commission, nor has that body heard or 
decided such question. That the defendant corporation vol- 
ia nntarilv offered the rate in said contracts contained, which 
rate is fair and remunerative, and solicited the said contracts, 
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that they are dfimin°ato^ d ’ th “* “ id ar ® unremu nerative or 

milp^nTfi Pub ! iC V *' 1 '. 4 '? 8 Commission has the sole power to deter- 
mine and fix rates for telephone service in said District and said 
Commission has not determined or fixed in anv manner nor under 
Clr ® um8ta " ce ® the c ° st and expense of service or for each mes- 
«nnnKio°r Z % " harges or ^ephone service and facilities are rea- 

referred to d oi U th no F that th ®J ate * <«ed in the contracts herein 
referred to. or the said pretended obsolete rates or either or anv of 

The^dVubinWhfi; unjust, confiscatory, or non-remunerative. 
V\, f ld * uta,c Utilities Commission has not ascertained the value 
of the property of the said defendant corporation and has made no 

w J g f /° n i 8nd glven no notice ’ and had no hearing on the sub- 
ject of telephone rates or the value of the property of the said de¬ 
fendant corporation. The said defendant corporation has neither 
power nor authority to fix or determine the rates it will charge for • 
telephone service or facilities. 6 


That the said contract rates were substantially the lowest tariff 
q f 4 i- 1 defenda . nt corporation in existence previous to March 4, 
tor like service embraced in said contracts. That the said 
tariffs as actually filed, excluding the conclusion or opinion of the 
defendant corporation that the same are “obsolete” contain the 
charges fixed on the lowest schedules of rates for the same service 
undei the law in force at the time of the passage of the said Act of 
March 4, 1913. That the lowest said rates fixed by the said con¬ 
tracts are the true, lawful and non-discriminatory rates for like 
service in the District of Columbia to all subscribers similarly sit- 

U8X6CL 


That, in any event, the attempt of the said defendant corporation 
to obtain voluntary surrender of said contracts bv said subscribers 
and to secure their consent and agreement to the measured rate 
service set forth for business service in said Schedule No. 1 of “Ex- 

1 E is . itself unjustly discriminatory as will appear not 
lo only from inspection of said exhibit but particularly from 
inspection of said Schedule No. 1 and analysis thereof. 

That the said defendant corporation records itself (under said 
measured service system) the number of calls made by the sub¬ 
scriber, but furnishes no means whatever to the subscriber to check 
the same, so that frequently the subscriber is charged with calls 
where no connection has been made with the party called or if made 
no response is made to the call, and thus the subscriber is charged 
for service not rendered and is in any event made to pay for mes¬ 
sages solely on account kept by said defendant corporation. That 
until full investigation, hearing and determination is made by the 
said Public Utilities Commission, the said measured service system 
will continue to be unfairly administered by the said defendant 
corporation. 

That at the date of the passage of said Act of June 30, 1898, the 
regular prices charged by the said defendant corporation for un¬ 
limited business service telephones equipped with metallic circuits 
were as follows. 
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One Party Line $125 per year 

Two Party Line $100 per year 

Three or more Party Line $90 per year. 

That the said rates were voluntarily fixed by the said defendant 
corporation as just, non-discriminatory, and remunerative rates for 
telephone service to its subscribers. 

11. That the contracts of the plaintiff entered into by the said 
defendant corporation with the plaintiff, which with other contracts 
are sought to be terminated by the notices aforesaid given bv said 
defendant corporation, are herewith filed marked “Exhibit H” and 
are made a part of this bill. 

The premises considered, plaintiff therefore prays: 

1. That due process mav issue to the defendant corporation, the 
Chesapeake and Potomac telephone Company requiring it to appear 

and answer the exigency of this bill. 

2. That the said defendant corporation and its officer and agents, 
ze required by injunction of this Court entered pending this suit, 

and by final injunction, to perform its said contracts with 
16 plaintiff and other subscribers for telephone sendee in the 
District of Columbia similarly situated; and that the said 
defendant corporation, its officer-, agents, employes and servants, be 
both by preliminarv and final injunction restrained and enjoined 
from terminating and abrogating said contracts; and where attempt 
to terminate the same has been made to restore said contracts as 
heretofore; and from charging, demanding, collecting, or receiving 
a greater compensation from the plaintiffs and the other said sub¬ 
scribers than the compensation fixed in the said contracts between 
said parties and the defendant corporation. And further said cor¬ 
poration be enjoined as aforesaid until lawful hearing and determina¬ 
tion of said rate question and the said question of discrimination is 

had bv said Public Utilities Commission. 

3 That the said defendant corporation and its officers and agents, 
be required to make complete discovery and to disclose the matters 
stated in paragraphs seven, eight, and nine of this bill which said 
defendant corporation is therein called upon to discover and dis- 

Cl °4 e And for such other and further relief as the nature of the case 
may require. j ES SE L HEISKELL . 

E. H. THOMAS, . 

Attorney jor Plaintiff. 


District of Columbia, ss: 


Jesse L. Heiskell, being duly sworn, deposes and says that he has 
read the above bill by bim subscribed and that he verily believes 

the facts stated therein to be true. JESSE L. HEISKELL. 


Subscribed and sworn to before me thh; “Kg ^ 
' Notary Public, D. C. 
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17 Exhibits A and B. 

Public Utilities Commission. Received Apr. 3, 1913, Washington, 


' Filed Jul-15, 1914. J. R. Young, Clerk. 

Chesapeake and Potomac Telephone Company Special Rates 

Quoted the United States Government and the Municipality of 

the District of Columbia, March 4, 1913. 

18 Exhibit “A.” 

Special Rates Quoted to the United States Government. 

All equipment is furnished at standard rates, with the following 
exceptions: 

1-An inter-departmental board is maintained and operated by 
the Telephone Company. Lines from the various Governmental 
Private Branch Exchanges connect directly with this board, and free 
inter-communication between the various boards is provided by 
means of this inter-departmental board. This charge for lines con¬ 
necting the various switohboads with the inter-departmental board, 
for tie lines between the various switchboards and for extension lines 
between the various switchboards and extension stations off the prem¬ 
ises, is at the rate of $4.50 per one-eighth mile or fraction thereof 
per annum, based on the nearest street mileage. 

2. All local messages originating at the Government Private 
Branch Exchanges are charged for at the rate of two cents each. 

3. The Charge for local service for the Legislative Department is 
based on the estimated annual usage for each succeeding year, in 
accordance with the terms of a contract made at the beginning of 
each year. No allowance is made for unused local messages, and no 
charge is made for excess messages. 

4. All removals are made without charge. 

5. The Government is allowed to terminate a contract for anv 
equipment and service, upon payment of the proportionate annual 
rate. 


Exhibit “B.” 

Special Rates to the Municipality of the District of Columbia. 

Equipment at the following rates, not in accordance with the 
standard schedule, is furnished to the municipality of the District 
of Columbia: 
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4 position switchboard equipped with 4 operators’ sets, 

per annum. $1,150.00 

Switchboard and operator’s set for Fire Dept., per annum 100.00 
Switchboard and operator’s set for Police Dept., per 

annum . 100.00 

Switchboard and operator’s set for Bryant St. Pumping 

Station, per annum. 100.00 

Switchboard and operator’s set for Franklin School, per 

annum . 60.00 

Switchboard and operator’s set for Western High School, 

per annum. 60.00 

Trunk lines, each, per annum (Unlimited service).... 60.00 

Sets of instruments (consisting of transmitters and re¬ 
ceivers), the desk stands to be owned and maintained 

by subscriber, each set, per annum.. .50 

Direct Line unlimited business service, per annum. 60.00 


20 


Exhibit C. 


Public Utilities Commission. Received Apr. 3, 1913, Washington, 

D. C. 


The Chesapeake and Potomac Telephone Company Obsolete Rates 
Within the District of Columbia, March 4, 1913. 

21 Exhibit “C.” 


Obsolete Rates Within the District of Columbia Private Branch 

Exchange Service. 


No. of 
contracts. 


Business. 


Rate. 


1 Switchboard and operating Set. $48. per annum. 

Trunk lines, each. 125. “ “ 

Stations, each. 24. “ u 


Direct and Party Line Rates. 


Business. 

No. of 

contracts. Class of service. Rate. 

23 Direct Line Flat Rate. $125. 

107 Direct Line Flat Rato. 120. 

42 Direct Line Flat Rate.. 100. 

6 Direct Line Flat Rate. 96. 

5 2-Party Flat Rate. 96. 

3 4-Party Flat Rate. 78. 

1 4-Party Flat Rate... 66. 






















No. of 

contracts. Class of service. Bate 

1 2-Party Mess. Rate 600 calls. 45 

104 4-Party Mess. Rate 600 calls. og 

6 4-Party Mess. Rate 700 calls. ..!".!!!!!!!!!’ 36 

2 4-Party Mess. Rate 600 calls. 27 

(All excess calls in connection with the above—5 cents each). 


CHESAPEAKE AND POTOMAC TELEPHONE CO., ETC. 
Business or Residence. 


No. of 
contracts. 

56 

41 

11 


Miscellaneous Equipment. 


Class of service. 

Plat Rate Bus. Extensions a. 

Flat Rate Bus. Extensions a. 

Flat Rate Bus. Extensions (including special 

ing plan) a. 

Auxiliary Bells a.* * * ’ * 

Cabinet Desk Set a. 


Rate. 

$24. 

21 . 


wir- 


^ Exhibit D. 

Public Utilities Commission. Received Apr. 3 , 1913, Washington, 

D. C. 

The Chesapeake and Potomac Telephone Company Special Arranqe- 

nhlnL^if } nd Z ldu ^a Subscribers Not Included in the List ' of 
Obsolete Rates, March 4 , 1913. 1 

24 Exhibit “D.” 

flJn; equipment is furnished railroad companies within 

the District of Columbia, under an existing operating agreement: 


Telephone No. 

Main 4940. 


Pennsylvania Railroad. 

Name. 

1 Switchboard, a. 

10 Trunk Lines. 

6 “ “ a. 

2 Tie Lines. 

16 Aux. Bells, a. 

8 Switches, a. 

4 Special Switching Devices, a. 
1 10 Line Ewitching device, a. 

41 Extension Stations, a. 

5,000 messages at 3tf each. 


Rate. 

Total 

charge. 

115.00 

115.00 

Free. 

Free. 

30.00 

180.00 

Free. 

Free. 

.75 

12.00 

1.25 

10.00 


18.00 

15.00 

15.00 

10.00 

410.00 


150.00 
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Private Line 

service. 26 Private Line Stations Main¬ 
tained by Subscriber, a... 3.50 91.00 

2 miles Private Line Mile¬ 
age, a. 30.00 60.00 

2 Extension Bells and 1 Switch¬ 


ing Key. 2.75 

153.75 

25 Southern Railroad. 

Main 4461. 1 Switchboard, a. 25.00 25.00 

“ “ 7 Trunks for incoming calls, a. Free. Free. 

“ “ 2 trunks, a. 30.00 60.00 

“ “ 14% miles tie line mileage, a.. 40.00 580.00 

“ “ 1 auxiliary bell, a. .75 .75 

“ “ 55 Inside Lines, a. 2.00 110.00 

“ “ 110 extension sta’s, a. 10.00 1,100.00 

“ 11 Extension Line Mileage 38% 

mi., a. 30.00 1,162.50 

5,000 Messages . 150.00 150.00 

3,188.25 

Private Line 

service. 1 Howler Set, a. 12.00 12.00 

2 Composite sets, a-. 12.00 24.00 

1 Terminal Differentiator, a. . 1.00 1.00 

2 Intermediate Differentiators, 

a. 1.00 2.00 


39.00 

26 The following sendee and equipment is furnished the 

Evening Star newspaper under an obsolete contract: 

Evening Star Newspaper. 

2 Switchboards and 2 Operators’ sets 

7 Trunk Lines. 

43 Stations . 

30,000 Messages. 

5 Head Receivers. 

2 Swinging Arms. 


4 Trunk Lines, a. $24.00 96.00 

1 Tie Line to Maurice Joyce Engraving 

Co. 6.00 

13 Stations Star Building, a. 6.00 78.00 

2 Double Head Receivers, a. 2.40 4.80 

1 Auxiliary Bell. 1.80 

1 Station in Press Room White House 

Station . 6.00 

Line Mileage. 48.00 54.00 


^ • 

- $1,002.00 
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2 St Bldg—" 1 Circuit Court of Appeals 

2 Stations. 

Line Mileage. 

1 Station at Police Court Station.. 

Line Mileage. 


co., etc. 


12.00 

60.00 

6.00 

60.00 


72.00 

66.00 


All additional Messages, a 2 cents. 

this contract cancelled. See P. U. C. 219/4 


$1,380.60 


(Here follows table marked p. 27.) 


28 Miscellaneous Arrangements Not in Accordance With 

standard Rates. 

Cleveland 98—Chevy Case Land Co. 

BuIits?^c C e^pICt?for P ri^i S f lowed «"^ited Direct Line 
property of the Chevy ChaseCompany.^ thr ° Ugh the streets and 

Main 1998—National Press Club. 

76,000 messages afstand^rd^ f °r 

local messages, and no rebate for unused Sage™ d addltlonal 

Main 1567—Brooklyn Daily Eagle. 


North 4553—Hon. J. S. Harlan. 

i =ISi^.^ i, 7 n r Jl 1 fX!.* h ch c, ,& , 'o f a ^ gi u ® w Ut h „„ 

ture is no longer furnished A?f otW w E( W ent °f this na- 
subscriber is at standard rates eqU1 P ment and service of this 

Main 885—Washington Stock Exchange. 

Dirert\Ir2^ n at S frete E of$m g n ^ * COntr f‘ Providing for 
per annum Stewed foTprempt^ymeTTd A f d T un ‘ of $1 ° 

of 50% is allowed from the net rate r,f «19^ d 8 /“ rth !f dlscoun t 
rate $62.50. rate of $125 ’ makln g the annual 

3—2870a 
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29 Exhibit “E. ,; 

Filed Jul- 15, 1914. J. R. Young, Clerk. 

Printed Local General Tariff of Chesapeake and Potomac Telephone 

Company, Issued December 1, 1913, by G. L. Swayze, General 

Attorney, 15 Dey St., New York, N. Y., Containing Eight Sched¬ 
ules. 

Schedule No. 1. 

Individual and Party Line and Private Branch Exchange Rates. 

The rates specified herein are governed by the general rates and 
regulations of the Chesapeake and Potomac Telephone Company, 
P. XJ. C.—D. C.—Nos. 2 to 29 inclusive, which rates and regulations, 
revised and added sheets, or superseding issues thereof, are hereby 
made a part of this tariff. 

Rules and Regulations. 

1. The rates specified apply to contracts for one year, subject to 
the regulations for Short Term Service as provided in P. U. C.— 
D. C.—No. 20, and, except as otherwise noted, the charges are pay¬ 
able monthly in advance at any commercial office of the Company. 

2. The charges hereunder entitle the subscriber to the number of 
messages specified in each case for Message Rate Service, and to un¬ 
limited messages for Flat Rate Sendee, to all stations bearing the 
designation of Cleveland, Columbia. Lincoln, Main, North or West/ 

3. All rates, charges, or rentals are in dollars and cents per annum 
except as otherwise noted. 

4. The Company’s obligation to furnish telephone service is de¬ 
pendent upon its ability to secure and retain suitable facilities for 
the construction and maintenance of the necessary work. 


Rate Tables and Their Application. 
Individual and Party Line Rates. 
Schedule No. 1. 
Individual Line Message Rate. 


Business or Residence. 


Number of 


Additional 

local messages 

Annual 

local 

to be sent 

rate. 

messages 

in. one year. 


(each). 

600. 

. $39 . 

. 5c 

800 

. 48 . 

. 5c 

1,000. 

. 57 . 

. 5c 

1,200. 

. 66 . 
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1,400. 

1,600. . 

1,800.... . 

2 , 000 .... . 

2 , 200 .... . 

2.400.. .. . 

2.700.. .. . 


72 

78 

84 

90 

96 

102 

108 


lots of 300, at $200 T p)er a hundred v!° r in advance in 

for »o„ ton h °” I ' r ’ ”°‘ *” *“ 


30 Schedule No. 2. 

i 

Two Party Line Message Rate. 

(Business or Residence.) 

Tn! ,re ^ Un( ^ ^ 0r unuse( l messages. 

s’j n „r mon,h: * 2M !»' ”»“>• 

Schedule 3. 

Individual Line Service with Coin Collector. 

(Business or Residence.) 

meSTg?’ $3 ° Per annum P lus 5 tor each outgoing local 

Schedule No. 4. 

Individual Line Flat Rate Sevrice. 

(Residence Only.) 

Individual line $48.00 per annum. 

* nv ^ te Bran(? h Exchange Systems. The following schedul&s 

ai^^rjaasiriia: 

Paraih W 'B^°For 0r th ialn St ? tion "? R U ' C — D - C.—No. 11 S 
if’ For other equipment in connection with Private 
Branch Exchange service see P. U. C.—D C —No 13 
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Schedule No. 5. 

Message Rate Annual Contract. 

Monitor or Cord Board Equipment. 

/'Business or Residence.) 

Under this schedule the subscriber has the privilege of using the 
messages contracted for at any time during the contract year. 

Minimum equipment. Annual rate. 

31 Switchboard and o]>erating set. 2 trunk lines and 2 
stations (exclusive of circuit charges) and the right 
to send in one year 2,400 local messages. $144 

Additional equipment. Annual rate. 

Additional Trunk lines, each. $24 

Additional stations (exclusive of circuit charges) each. 6 

Additional local messages 3c. each or $2.50 per hundred if con¬ 
tracted for in advance in lots of 600. 

Schedule No. 6. 


Message Rate Annual Contract, Monthly Settlements. 

Monitor or Cord Board Equipment. 

(Business or Residence.) 

Under this schedule settlements are made on the basis of the 
number of messages used each month, the subscriber agreeing to 
pay each month the minimum charge for messages specified in the 
schedule. 

Minimum equipment. 

Switchboard and operators’ set. 2 trunk lines and two stations 

(exclusive of circuit charges) per annum. $84 

Local messages 214c. each; the monthly charges for local messages 
not to be less than for 200 messages each month. 

Schedule No. 7. 

Message Rate Intercommunicating Equipment. 

(Business or Residence.) 

Private Branch Exchange Intercommunicating service will be 
furnished at rates the same as those specified in Schedules 5 and 6 
above for Private Branch Exchange service, provided the installation 
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is limited to a ten-point switch, which provides for a maximum of 
eight stations and two trunk lines. In case an installation requiring 
a twen & nt swltch desired, it will be furnished at a rate of 
qo *1-0 per annum in excess of the rates specified above. 

61 . rhe charge for minimum equipment in connection with 
private Branch Exchange Intercommunicating service covers 
the main station and necessary switching device, in lieu of the 
switchboard and operating set. two trunk lines and two sub-stations 
and the right to send the minimum number of calls as outlined 
under Schedules 5 and 6. 


Schedule No. 8. 

Flat Rate Intercommunicating Equipment. 

(Residence Only.) 

Minimum equipment. Annual rate 

Consisting of main station and switching devices, 1 Flat Rate 

trunk line and 8 additional stations (exclusive of circuit 
charges) . 

Additional stations (exclusive of circuit charges) each...!. . 6 

Additional trunk line, including 1 station. 48 

Installations at the above rates are limited to a ten-point switch, 
which provides for a maximum of 8 stations and 2 trunk lines. In 
case an installation requiring a twenty-point switch is desired, it 
will be furnished at a rate of $120 per annum in excess of the rates 
specified above. 


Battery Power and Ringing Circuits. 

Battery and ringing power will be furnished without charge. 

Note. See also P. U. C.—D. C.—No. 28 for service furnished 
the United States Government and the Municipality of the District 
of Columbia. 

33 Discounts. 

Discounts are allowed from all regular charges for service and 
equipment, except toll service at rates specified below to subscribers 
of the several classes named. 

A. Clergymen, regularly ordained, in connection with stations 
in their residences or studies—25%. 

B. Certain corporations exclusively engaged in charitable or elee¬ 
mosynary work, regularly incorporated as such, at such institutions 
or their offices—33£%. 

A corporation, association or institution or branch thereof, en¬ 
gaged in charitable and eleemosynary work, shall be deemed to be 
exclusively engaged therein when its work is gratuitous, or when 
its compensation therefor, if any, is wholly used in the prosecution 
of said work and does not result in any profits to the organization 
or any member thereof. 
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Of the corporations, assoc iations and institutions thus engaged, 
those only shall be entitled to said discount whose principal “char¬ 
itable and eleemosynary work” is the furnishing of direct aid to the 
physical health and comfort of human beings in the form of money, 
services or physical objects. Those corporations or associations 
whose principal work is the elevation or enlightenment of mind 
or morals, or the reformation, punishment or correction of acts, 
habits or mental conditions, or the enforcement of law, or the pro¬ 
tection of rights, are not to be classed as charitable institutions. 

C. Employees of this Company and the American Telephone and 
Telegraph Company—50%. 

This discount does net apply to service furnished in a boarding 
house. 


(Here follow tables marked pages 34 and 35.) 


36 The minimum charge will be for one month. For frac¬ 

tional parts of succeeding months charge the proportionate 
part of the amount by which the rate increases for each additional 
month. 

To determine charge in connection with any annual rate not 
specified above, add to the proportionate part of such annual rate 
the termination charge specified above for the next higher annual 
rate. 

Service and Equipment Furnished to the United States Government 
and the Municipality of the District of Columbia. 

The following sendee and equipment is furnished to the United 
States Government and Municipality of the District of Columbia 
at rates and under arrangements not otherwise provided for in this 

tariff. 

1. United States Government. 

a. An interdepartmental switchboard is maintained and operated 
by the Telephone Company. Lines from the various Governmental 
Private Branch Exchanges connect directly with this board, and 
the intercommunication between the various governmental switch¬ 
boards is provided by means of this inter-departmental board with¬ 
out charge. The charge for lines connecting the various Govern¬ 
mental switch-boards with the interdepartmental switchboard, for 
tie lines between the various switchboards and for extension lines 
between the various switchboards and extension stations not on the 
same premises with the switchboard, is at a rate of $4.50 per one- 
eighth mile or fraction thereof per annum, based on the nearest 

street mileage. 











SHORT TERM RATES ANO REGULATIONS. 
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I Contracts nay be written for period, 6f le88 than one year 
at the ratee specified below, where eh^rt term aerrice 1. pre-ap- 
plled for, prowlded the sonrice may he established without unus¬ 
ual construct*on of new plant. These charges also apply to serrlo< 
furbished under annual contracts terminated hy the Company or by 
the subscriber within the first year, provided such contracts are 
not terminable without charge under the conditions specified in 
P.U.C/-5.C. No, R3 of this tariff, 

1. Plat Ra‘ee. 

Table showing the rates for exchange Berylce for periods 
of less than one year, each associated with corresponding initial 
annual flat rates. Rate Rate Rate Rate . 

for f o»- for I' nr 

Annual Plat Rat.. 1 Wo. 2 Mo. 3 Mo«. 4 £ 0 . 

#12 .00 Or lees Charge full annual raru fm. -j ._ 


Rate 
f 0>" 

2 Mo. 


Rate 

for 

3 Mob. 


Rate • 
for 
4 Mo. 


Charge full annual r*te for any ^-er5rd less 
than one year. 


$15.00 Short Term Rate 
Terrain. Charge 

12.25 

11.ee 

12. 50 
10.00 

12.75 

9.00 

13.00 

6.00 

$18.00 Short term rate 
Terrain. Charge. 

12.50 

11.00 

13.00 

10.00 

13.50 

9.00 

14.00 

8.00 

$24.00 Short Terra rate 
Termln Charge. 

13.55 

11.55 

14.50 

10, 50 

15.45 

9.45 

16.40 

3.40 

$30.00 Short Terra rate 
Termin Charge 

14.60 

12.10 

16.00 

U.00 

17.40 

9.90 

18.80 

8.80 

$36.00 Short Terra Rate 
Terrain. Charge 

15.65 

12.65 

17.50 

11.50 

19.33 

10.35 

21.20 

9.20 

$42.00 Short Term Rate 
Termln, Charge 

16.70 

13.20 

19.00 

12.00 

21.30 

10.80 

23.60 

9.60 

$4fl.OO .Short Term rate 
Terrain. Charge 

17.75 

13.75 

20.50 

12.• 50 

t 

23.25 

11.25 

26.00 

10.00 

$54.00 Short Terra rate 
Terrain Charge • 

16.80 

14.30 

22.00 

13.00 

25.20 

11.70 

28.40 

10.40 

$60.00 Short Term rate 
Terrain. Charge. 

19.85 
? 4.85 

23.60 

13.50 

27.15 

12.15 

.30180 
10.80 

$66.00 Short Terra rate 
Terrain Charge 

20.90 

13.40 

25.00 

14.00 

29.10 

12.60 

33.20 

11.20 

$72.00 Short Terra rate 
Terrain Charge 

21.95 

1-5.93 

26.50 

14.50 

31.05 

13.05 

35.60 

11.60 
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1 413.00 Shprt Terr", rate 
Terrain. Charge. 

#18,00 Short Term rate 
Te rroin. Charge 

$24.00 Short Term rate 
Terrain. Charge 

430.00 Short term rat# 
Termin. Charge 

436 Short Term rate 
Termin charge. 

442.00 Short Term rate 
Ternln. Charge 

$48.00 Short Term rate 
Termin. Charge 

454 00 .Short term rate 
Termin. Charge. 

. 4 * 

$60.00 Short Term rate 
Termin. Charge 

jf<5« .00 Short Term rate 
Termin. Charge 

$72.00 Short Term rate 
Termin. Charge 


Rat.- 
for' 

5 Mo. 
13.25 
7.00 

14.80 

7.00 

17.35 

7.35 


415.00 .Short Term rate 
Termin. Service r 

4l6.00 Short Term rate 
Termin. Charge 

424 .OOShort Term rate 
Termin. Charge 

4.30.00 Short Term rate 
Terrain Charge 

$36.00 Short Terra rate 
Terrain. Charge 

442.00 Short Terra rate 
Terrain. Charge 

448.00 Short Term rate 
Terrain. Charge 

454.00 Short Term rate 
Termin. Charge 

460.00 Short Term rate 
Terrain. Charge 

466.00 Short Terra rate 
Terrain. Charge 

#72.00 Short Term rate 
Terrain. Charge 


16.50 

3.00 

21.15 

3.15 

25.80 

3.30 


Rate 
for 
6 Mo. 
13.50 
6.00 

15.00 

6.00 

18.30 

6.30 


Rat. 
for 
7 Mo. 
13.75 
5.00 

15.50 

5.00 

19.25 

5.25 


17.00 

2.00 

22.10 

2.10 

27.20 

2.20 


17.50 

1.00 

23.05 

1.10 

28.60 

1.10 ' 


Rate 
for 
8 M- 
14, 

4. 


20.20 

7.70 

21.60 

6.60 

23.00 

5.50 

24.40 

4.40 

23.05 

8.05 

24 90 
6.$0 

26.75 

5.75 

26.60 

4.60 

25.90 

8.40 

28.20 

7.20 

30.50 

6.00 

32.80 

4.80 

28.75 

8.75 

31.50 

7.50 

34.25 

6.25 

37.00 

5.00 

31.60 

9.10 

34.80 

7.80 

38.00 

6.50 

41.20 

5.20 

34.45m 
9.45 

38.10 

8.10 

a\. 75 
6175 

45.40 

5.40 

37.30 

9.80 

41.40 

8.40 

45.50 
7.00 

49.60 

5.60 

40.15 

10.15 

44.70 

8.70 

49.25 

7.25 

53.80 
5.80 

Rate 

for 

9 Mo. 

Rate 

for 

10 Mo. 

Rate 

for 

11 Mo. 

Rate 

for 

12 Mo. 

14.25 

3.00 

14.50 

2.00 

14.75 

1.00 

15.00 


18.00 

24.00 

30.00 


30.45 

3.45 

32.30 

2.30 

34.15 

1.15 

36.00 

35.10 

3.60 

37.40 

2.40 

39.70 

1.20 

42.00 
• ?•... 

39.75 

3.75 

42.50 

2.50 

45.25 

1.25 

48.00 

i 

44.40 

3.90 

47.60 

2.60 

50.80 

1.30 

54.00 

49.05 

4.05 

52.70 

2.70 

56.30 

1.35 

60.00 

53.70 

4.20 

57.80 

2.80 

61.90 

1.40 

66.00 
• • • e 

58.35 

4. $6 

62.90 

2,90 

67.45 

1.46 

72.00 
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b. All local messages originating at the Governmental Private 
branch Exchanges and terminating at stations other than those 
connected with the various Governmental Private Branch Ex¬ 
changes, which are connected with the inter-departmental switch¬ 
board, are charged for at a rate of 2c. each. 

/;Jhe charge for local service for the Legislative Department 
ot the Government is based on the estimated annual usage for 
each succeeding year in accordance with the terms of a con- 
61 tract made at the beginning of each year. No allowance is 

made for unused local messages, and no charge is made for 
excess messages. 

d. All removals of stations furnished the United States Govern¬ 
ment are made without charge. 

a. Contracts for equipment and service furnished the United 
States Go\ernment may be terminated at any time upon the pay¬ 
ment of the proportionate annual rate. 

Municipality of the District of Columbia. 

a. Private Branch Exchange switchboards for use at various loca¬ 
tions are furnished at an annual rental, depending on the character 
and amount of the equipment furnished. 

b Private Branch Exchange trunk lines over which unlimited 
local service is furnished are provided at a rate of $60 per annum. 

1 / consisting of transmitters and receivers 

the balance of the equipment being owned and maintained by the 
municipality, are furnished at a rate for each set of $50 per annum. 

d. Individual line unlimited service at business locations is fur¬ 
nished at a rental of $60 per annum. 

#3. All other equipment and service is furnished at the rates 
provided under P. U. C.—D. C. Nos. 1 to 27 inclusive. 


38 Exhibit F. 

Filed Jul- 15, 1914. 

The Chesapeake and Potomac Telephone Company 
722 12th Street N. W., 

Washington, D. C. 

C. T. Clagett, Contract Manager. 


May 16, 1914. 

Mr. Thomas W. Smith, 1st and Indiana Avenue N. W., Washington, 
D. C. 

Dear Sir: The Chesapeake and Potomac Telephone Company is 
advised that under the terms of the Act of Congress, approved March 
3rd, 1913, creating a Public Utilities Commission for the District of 
Columbia, flat rate business service not being provided for in our 
standard schedules and available to new subscribers is discrimina- 
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.~a.b, ^ ai,ai sS 

.h.m»lv« H.W. t. th, 

prescribed by the Act. PftinM __ i lflS no choice but to notify 

-” ic * 

advise you with respect to our . , schedules for such service 

ice and to take your contract under ^^“^ ti ° on w m enable 

rhe^'nSnyt Continue your sen-ice without interruption under 

lawful conditions. 

Yours very truly, D L poRTEH, 

Division Manager. 

39 The Chesepeake and PoU.mac Telephone Company, 

722 12th Street N. W., 

Washington, D. C. 

D. S. Porter, Division Manager. 

June 27, 1914. 

„ son 09 o-t s Eutaw Street, Baltimore, Md. 

C. D. Kenny Company, 5 — - • h instant, with ref- 

Genteemen : We have your letterof the^btn^ ^ ^ dty 

erence to charges ^" r ,, *V'J' ur present contract on the absolute un- 
Having given notice tha terminated on June 30th, next, we 

limited service basis would t lv at our regular stand- 

can continue your ^ tender of payment 

ard rates. We cannot therejfo ^ ^ term inated and we there¬ 

on the basis of tliecontra " close a with your letter. . 
fore return the cash ($30.55) , d for service beginning July 

The rates at which you w 11 be ™ea io of Columbia, 

w 1914, are those regularly effec tn e mine ^ ^ ^ yQU to 

and we hold that it « w^ona ^ service on the same 

Csis^Tll^thertasiness subscnbe^in^Districtf ^ ^ 

«»w *"« —* ” hen ” 

at our standard rates. 

Yours very truly, p R. PORTER, 

Division Manager. 

40 (C0P7,) June 27, 1914. 

Chesapeake and Potomac ’^7 n J°^Sa “S* 

SSA SS- -*• <" M “ 8 -“' 
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located at #221, 10th St. N. W., quarterly amount in advance due 

you, and for the two extension telephones, as per my contract with 
you. 

Please acknowledge and send me receipted bill for the same and 
oblige) ’ 

Yours truly, 

*' T7 , ( / ? ig ? T ed) LEWIS HOPFENMAIER. 

A. r ./L. H. 

41 (Copy.) 

w * July 1, 1914. 

Mr. Lewis Hopfenmaier, 221 10th Street N. W., Washington, D. C. 

Dear Sir: We have your letter of June 27th with reference to 
charges for telephone service over Main 821. Having duly termi¬ 
nated on June 30th, last, the contract on the obsolete unlimited serv¬ 
ice basis for reasons stated in our notice of termination we can con- 
tinue to serve you only at our regular standard rates. We cannot 
therefore accept your check for any payment on the basis of the 
contract which has been terminated and we therefore return check 
enclosed with one of your letters. 

The rates at w hich we have charged you for service are those regu¬ 
larly effective in the District of Columbia, and we hold that it is 
reasonable and proper for us to ask you to pav these rates and thus 
have your telephone service on the same basis as all other business 
subscribers in the District. 

We respectfully urge upon you the reasonableness of our position 
m this matter and hope that you will send us a remittance to cover the 
amount as rendered. 

Yours very truly, 

D. S. PORTER, 

Division Manager. 

42 (Copy.) 


The Chesapeake and Potomac Telephone Company 
722 12th Street N. W„ 

Washington, D. C. 

D. S. Porter, Division Manager. 

July 1, 1914. 

^T^ri ^ ^ ^ r ^* ^ Huyck, 1504 H Street N. W., Washington, 

D. O. 

Gentlemen : We have your letter of June 29th, with reference to 
charges for telephone service over Main 1328. Having duly termi¬ 
nated on June 1st, last, the contract on the obsolete unlimited serv¬ 
ice basis for reasons stated in our notice of termination we can con¬ 
tinue to serve you only at our regular standard rates. We cannot 
therefore, accept your check for any payment on the basis of the 
contract which has been terminated, and we therefore return the 
check enclosed with your letter. 

4—2870a 
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While the obsolete flat rate was applicable up to June 1st, the date 
of termination of contract, that rate has not been applicable since, 
therefore your check does not properly cover the charges to June 
30th, 1914. The rates which we have charged you for service since 
June 1st. are those regularly effective in the District of Columbia, and 
we hold that it is reasonable and proper for us to ask you to pay these 
rates and thus have your telephone service on the same basis as all 
other business subscribers in the District. 

We respectfully urge upon you the reasonableness of our position 
in this matter, and hope that Vou will send us a remittance to cover 

the account as rendered. 

Yours very truly, 

(Signed) D- S. PORTER, 

Division Manager. 


i 

43 Exhibit G. 

Filed Jul- 15, 1914. * 

Tn the Supreme Court of the District of Columbia, Holding an Equity 

Court. 

Equity. No. 32787. 

Jesse L. Heiskell, as Surviving Partner of the Firm of Heiskell and 

McLeran, Plaintiff, 
vs. 

The Chesapeake and i otomac Telephone Company, a Corpora¬ 
tion, Defendant. 

District of Columbia, ss : 

Jesse L. Heiskell being first duly sworn, deposes and says that dur¬ 
ing the summer of the year 1913 at various times, Mr. Claggett, 
solicitor and agent of the Chesapeake and Potomac Telephone Com¬ 
pany called on affiant and addressed arguments to affiant by which 
he endeavored to induce affiant to change his flat rate contract, then 
and now existing with the said Telephone Company, to a measured 
service contract, and stated and represented to affiant that said Tele¬ 
phone Company had kept account of the calls and use of telephone 
sendee by affiant and could and would furnish said service at less 
cost and not in excess at any event, of what affiant paid for said 
service under his said contract and would give affiant very much bet¬ 
ter service if he would surrender his existing contract and enter into 
a contract for measured telephone service; that the said defendant 
corporation in now rendering hills to affiant in the sum of $13.00 
per month, or $156.00, which it, the defendant corporation, claims 
is to cover 4,500 local calls or messages, and when said limited num¬ 
ber of messages shall have been used by affiant on account of such 
calls kept solely by said defendant corporation, said affiant is to pay 
three cents for each and every call charged by said defendant corpo- 
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ration to affiant in excess of 4,500 calls, which does and will result in 
a large increase or excess per annum of his present contract rates for 
his telephone and two extensions thereof. Affiant further states 
that he is now the surviving partner of the real estate firm of Heis- 
kell and McLeran, which said firm was the subscriber for telephone 
service on the grounded circuit system of said defendant cor- 
44 poration, that sometime about the year 1903, the said firm 
changed its contract to a one party metallic circuit telephone 
bearing the same number as previous telephone, being Main 668; 
that said contract provides for unlimited telephone service at af¬ 
fiant’s place of business, No. 1008 F Street, Northwest, subsequently 
changed to 1403 TT Street, Northwest, at the rate of $120 per annum, 
payable monthly with additional charge of $3.75 per month for two 
extensions of said service; that the original contract is in possession 
of the defendant corporation and that affiant has been furnished 
with a copy thereof, the same being “Exhibit H” in this cause. That 
in the latter part of the year 1913 and in the month of January, 
1914, the said Olaggett, agent as aforesaid of said defendant corpora¬ 
tion, representing said corporation, called on affiant and stated that 
the defendant corporation would have to change affiant’s contract 
because the Public Utilities Act had made the same unlawful, and 
said agent exhibited a copy of said Act and invited affiant to read 
sections of it. and said that affiant was liable to fine, if he continued 
to use said telephone under the said contract. Affiant declined to be 
influenced by the declarations of said agent who afterwards called 
several times on the affiant, and finally on the 11th of February, 
1914, a man called at affiant’s office and stated that he was there for 
the purpose of changing affiant’s telephone and wanted to know 
whether it was convenient to proceed with the work then, and if not, 
how soon, as it had to be done. Affiant inquired who had sent him 
there and said person replied that he was sent by the defendant cor¬ 
poration. Thereupon affiant told said person that he did not desire 
to have his telephone changed, who then replied “well it’s got to be 
done; I suppose you are one of those who won’t do it until you are 
made to.” In response to this declaration the affiant ordered said 
person out of his office. Affiant further states that within ten min¬ 
utes thereafter said Olaggett came to his affice and affiant inquired 
of him if he was responsible for sending the party who had just left 
the office for the purpose of attempting to bulldoze him and related 
to said Olaggett what had occurred as aforesaid and inquired of said 
Olaggett if the defendant corporation had adopted that 
45 method of treating its subscribers and if the agents were 
traveling in pairs. Thereupon the said Olagett expressed 
regret for what had occurred and assured affiant that affiant would 
not be further annoyed and that affiant’s telephone would not be 
removed only after affiant had had full notice that it would be re¬ 
moved. Immediately after said interview, affiant dictated and sent 
a letter dated February 17, 1914, to the Public Utilities Commission 
of the District of Columbia. A copy of said letter and a letter dated 
May 14, 1914, addressed by affiant to said Commission and delivered 
to it, and the letter of said Commission to affiant dated Mav 18,1914, 
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and a copy of a letter dated May 21, 1914, which affiant sent to the 
said Commission and the final reply by the Executive Officer of the 
Commission dated May 22, 1914, are hereto attached and made a part 
of this affidavit That on May 25, 1914, pursuant to said suggestion 
of the said Executive Officer of the Public Utilities Commission, in 
answer to affiant’s previous request and demand for a hearing by said 
Utilities Commission on the question of the threat of the Chesapeake 
and Potomac Telephone Company to discontinue telephone service 
to the affiant and other persons similarly affected and holding flat 
rate service contracts with the said telephone Companv, in company 
with Mr. E. H. Thomas, he called upon Colonel Harding, Chairman 
of the Public Utilities Commission, and exhibited to him the com¬ 
munication from the Chesapeake and Potomac Telephone Company 
in which said Company claimed that both the Telephone Company 
and the subscriber were subiect to fines under the Public Utilities 
Law for continuing to do business under the old existing flat rate 
contracts and that because of such law and the opinion of the counsel 
of the Public Utilities Commission it, the Telephone Company, was 
compelled to cancel the old existing contracts. The affiant requested 
Colonel Harding, in view of the attitude of the Telephone Company, 
to suspend such action as had been taken by the Utilities Commission 
and erant or order a public hearing on the question at issue. Colonel 
Harding stated that the Public Utilities Commission had passed or 
made no order, therefore had nothing to suspend; that the 
40 said Public Utilities Commission was not prepared to fix 
rates; that it had done nothing with respect to telephone 
rates: that the opinion of the Public Utilities counsel was given to a 
telephone subscriber, and that the question was one entirelv between 
the Telephone Companv and its subscribers. Colonel Harding fur¬ 
ther suggested that the Utilities Commission had made no threat to 
fine anyone and had no intention of fining anyone. Tn a word, he 
declined to do anything whatsoever with respect to a hearing or to 
halt the Telephone Company in its attempt to abrogate existing con¬ 
tracts and to raise their rates. The affiant made it plain to Colonel 
Harding that the Telephone Company was using the opinion of the 
attorney of the Public Utilities Commission as a correct interpretation 
of the Utilities Law as a club on the holders of flat rate contracts, 
and that the solicitors of the Telephone Company were representing 
to holders of such contracts that the Utilities Commission held with 
the Telephone Companv in its interpretation of the Utilities Act; to 
all of which Colonel Harding replied that they, the Public Utilities 
Commission, did nothing and were not in a position to do anything, 
and declined to suspend the opinion of the Utilities counsel or to do 
anything whatsover with respect to the question at issue. He sug¬ 
gested that the subscribers had their remedy in the Courts and re¬ 
iterated that the Utilities Commission had passed no order with re¬ 
spect to telephone rates, had done nothing whatsoever, and declined 
to do anything whatsoever in the premises; that they had threatened 
to fine no one with respect to the contracts in question and had no in¬ 
tention of fining anyone. Since then the defendant corporation has 
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W ffiant itS l6tter dated May 29 > 1914 > her eto attached as a part 

JESSE L. HEISKELL. 

SU U^ T be i d 8nd SWOrn to before me this 13 " d ay of July, 1914 
t8EAL - 1 WM. J. DONNELLY. 

47 Hamburg-Bremen and Potomac Fire Insurance Co.’s. 

Renting and Collecting. Money Invested. Estates Managed. 

Established 1887. 

Jesse L. Heiskell, 

Real Estate Broker, 

1408 H Street N. W. 

Telephone, Main 668. 

Washington, D. C., February 17, 1914. 
Copy. 

Public Utilities Commission, District Government Office, City. 

Gentlemen : I beg to advise you that The C. & P. Telephone Com- 

Pv.br a TTrrr ea T° nn f 40 , avai l themselves of your rulings under the 
Public Utilities Law for the District of Columbia wherein thev claim 

you have required that they observe uniform rates for all telephone 

fnvof m L he i DlStn(t , ° f £° lunibia > and are endeavoringT 

SeiTcc b r,r,«- for «*■**•*<*«* 

I deny the right of Congress or of the Public Utilities Commission 
to pass laws and regulations to abrogate existing contracts entered 

sn!l,1 nd ‘'*( 1 , U P 10 ’ n 8°°d faith long prior to the passage of any 
such law or the establishment of any such Commission. To permit 

them to invoke your rulings would be to force me to pay a larger 
compensation for telephone service than I have paid for years part 
In other words, the effect of the law and your ruling is to increase 
the burden upon the subscriber or user of the telephone 

It is a well known fact that the charges for telephone service in 
this city are excessive; that a monopoly does exist in that there is but 
one company here, and further that Congress many vears since 
passed a law the intention of which was to fix the maximum charge 
for telephone service at $60.00 per annum, which law how- 
48 ever, was construed by the Courts to be effective only’as re- 
gards the service for the Government of the District of Colum¬ 
bia, or something to that effect The Company now by its rating of 
measured service is endeavoring to exact larger toll from its business 
subscribers and at the same time give an unlimited residence service 
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at $4.00 per month. I submit that any ruling by your Commission 
increasing or tending to increase, by whatever schedule or method 
the Company and your Commission may devise, the toll for service 
to the business community in this city, is unjust and is at variance 
certainly with the intent of Congress to afford, through the means 
of an Utilities Commission, protection to the subscriber from exorbi¬ 
tant tariff rates and not to impose upon the corporation furnishing 
the service; but in the latter instance, especially in dispensing and 
selling this class of service, the corporation needs little protection. 

I, therefore, have to request that you enlighten me as to just how 
far you propose to go in your regulation in strengthening the posi¬ 
tion of the Telephone Company to compel^ a subscriber for twenty- 
seven years to increase his toll rates to said Company. 

I want this information not onlv for mvself hut for others simi- 

•/ * __ 

larly effected. T want the public to know the effect of vour regula¬ 
tion, if the Telephone Company is properly interpreting you. I want 
Congress to know the effect of its legislation as applied hy the Utili¬ 
ties Commission and invoked by The C. & P. Telephone Company. 

Awaiting your kind answer, I remain, 

Verv trulv vours, 

‘ Signed: J. L. HEISKELL. 

49 Hamburg-Bremen and Potomac Fire Insurance Co.’s. 

Renting and Collecting. Money Invested. Estates Managed. 

Established 1887. 

Jesse L. Heiskell, 

Real Estate, Broker, 

1403 LI Street N. W. 

Telephone, Main 668. 

Copy. 

Washington, D. C., May 14. 1914. 
Public Utilities Commission, District Building, City. 

Gentlemen: I have your favor of the 12th instant in re proposed 
cancellation of telephone contracts, etc., as heretofore discussed with 
you in my letter of February 17. 1914, enclosing me a copy of your 
opinion in the premises. 

I certainly take issue with your conclusions in this matter, for the 
reason that your action is upholding the Telephone Company in in¬ 
creasing it« service rates to the public. You base your opinion on 
the fact that the Telephone Company will not now make flat rates 
to its subscribers and therefore call the old contracts obsolete; and 
because the Telephone Company wishes to force its old subscribers 
having unlimited service to take a measured service and pay a higher 
rate, you conclude that you are serving the public by assisting the 
Telephone Company to enforce its will upon such public. 
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I deny that the old contracts are not in force. They are in force. 
They have never been canceled, and the rates are paid monthly. 

I reiterate that long before the passage of the Public Utilities Law 
the Telephone Company has from time to time endeavored to induce 
its subscribers having unlimited contracts to take a measured 
service. 

I ran not see that there is the least ground for any such 
conclusion as your Commission has arrived at. If you have 
the power to force subscribers to pay this corporation higher rates 
for service, you have the power to compel/ them to give unlimited 
service to all subscribers. They do give unlimited contracts in resi¬ 
dences. In a word your decision, if it stands, as expressed in your 
opinion, is nothing more or less than an enforcement of higher tele¬ 
phone rates upon the old subscribers of this Company who have for 
years paid far more than they should for adequate telephone service. 

If you correctly interpret the law, the law should be repealed, the 
presumption being that the law was to benefit the public and not 
the corporation; but your action is to mulct the public and to sup¬ 
port monopoly. 

I ask before you promulgate any such ruling that you give a pub¬ 
lic hearing to the subscribers holding unlimited contracts, so that 
the position of the Company can be laid bare and the rights of the 
subscriber properly presented. 

I am 

Very truly yours, 

(Signed) J. L. HEISKELL. 

51 Please refer to file. 

District Building, 14th Street and Pennsylvania Avenue. 

Public Utilities Commission of the District of Columbia, 

Washington. 

May 18, 1914. 

Mr. Jesse L. Heiskell, 1403 H Street, N. W., Washington, D. C. 

Dear Sir: Your letters of May 15 and 18, concerning the opinion 
of this Commission on unlimited business telephone service has been 
received. I am directed by the Commission to reply as follows: 

Your letters contain the following statements: 

First. That the Public Utilities Law, under which this Commis¬ 
sion is operating, was enacted for the purpose of benefiting the public 
and not the corporations; 

Second. Requiring those who are now enjoying the unlimited 
business sendee to give up such service has the effect of increasing— 
the telephone rates; 

Third. That the Commission should require the telephone com¬ 
pany to file as one of its rates unlimited business sendee in order that 
all might enjoy the sendee that you have been enjoying. 

Replying to these in order: 

First. The Public Utilities Law was enacted for the purpose of 
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requiring the utilities of the District of Columbia to give service 
which is reasonably satisfactory and to charge therefor rates which 
are just and reasonable both to the public and to the utilities; 

Second. The facts in this case are these: When this Commission 
came into existence in compliance with the law it required all the 
utilities in the District of Columbia to file their existing rates. The 
law states that these and only these rates, changed from time to time 
upon request of the utilities and approved by the Commission or by 
order of the Commission, shall be charged. Any rates not conform¬ 
ing to these rates on file are declared discriminatory by the provisions 
of this same law and both the utility and the patron are subject to 
fine. 

Third. This Commission has full authority to fix the rates charged 
by each utility but without a complete investigation of the business 
and valuation of the property of a utility it cannot determine what 
rates are just and reasonable to the utility as well as to the public. 
Through its agents it has already commenced these investigations 
and valuations. When these investigations are completed, the Com¬ 
mission will fix the rates to l>e charged by the utilities. Before fixing 
the rates, however, a public hearing will be held at which the 

52 public and the utilities concerned will be represented. From 
this it will appear that w’hile the immediate effect of can¬ 
celling the unlimited business service in the case of the telephone 
company may result in increased rates for those w’ho are enjoying 
this class of service, it does not follow’ that this condition will con¬ 
tinue when rates for telephone service are finally fixed by this Com¬ 
mission. 

Concerning your request for a public hearing, it seems that the 
hearing to be held before rates are fixed will be the proper time for 
you to lay before the Commission your claims that unlimited business 
service should be a class of sendee furnished by the telephone com¬ 
pany. 

Respectfully, 

(Signed) J. L. SCHLEY. 

53 Hamburg-Bremen and Potomac Fire Insurance Co/s. 

Renting and Collecting. Money Invested. Estates Managed. 

Established 1887. 

Jesse L. Heiskell, 

Real Estate Broker, 

1403 H Street N. W. 

Telephone, Main 668. 

Washington, D. C., May 21, 1914. 

Copy. 

Public Utilities Commission, District Building, City. 

Gentlemen : I have your letter of the 18th in answer to my let¬ 
ters of the 14th and 18th, and note contents. Your statement as to 
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power conferred upon you by the Public Utilities Law is en- 
m acco ™ w : lth my understanding of the matter. 

My complaint is that the rendering of your decision to the Tele- 
phone Company in the absence of any facts other than those fur¬ 
nished by said Company as to its rates is an injury to the holders of 
unlimited contracts with said Company, which contracts were based 
upon rates fixed by the Telephone Company at the time of their 
execution and are as much in force to-day as any other rate or rates 
f • j telephone Company; that said flat rate is the older rate 
of said 1 elephone Company; that if said Company could furnish tele- 
phone sernce at such rate in the past they can do so now; that you 
should with as much propriety compel/ said Company to give such 
rate to all users of phones under their new schedules or contracts as 
to assist them in eliminating contracts made in good faith prior 
to the passage of the Public Utilities Law, which contracts are in 
force at this time and the Telephone Company receiving monthly 
rates inereon. 


The subscribers have not violated their contracts, and until your 
Commission fixes a proper rate you should not aid said corporation 
in fastening higher rates upon its old subscribers or conclude 
54 (nor are you warranted in concluding), that because the 
1 elephone Company has increased its rates, the rates made 
years ago are discriminatory. It would rather argue that the dis- 
criminatmn has been in overcharging new subscribers. The remedy 
which you offer, viz: to fix a rate when you shall have valued the 
property and investigated the whole question, is no relief to the sub¬ 
scribers effected bv the ruling which you have just made. It would 
seem to me that the equities presented by this question would rather 
argue that the Telephone Company be not permitted to increase any 
such rate or to discontinue our sendee, as they have notified us they 
will do June 1, 1914, until you shall have completed your investi¬ 
gation of the whole question. The situation as presented is one 
created by the Telephone Company and not by the subscribers: so 
that the telephone Company is the only party to be regulated, for 
in e\erj instance subscribers have had to pay the rate which said 
Company fixed: 

I, therefore, submit, as I have previously held, that you have the 
power to prevent this Company from working its will to increase 
rates on old subscribers at a time when you state you are engaged 
in investigating the whole question. * 

* seems to me, in view of all that you state, that your opinion as 
thus far rendered in favor of the Telephone Company is unwar¬ 
ranted by any of the conditions presented, and if the subscriber must 
await the convenience of your Commission to have rates fixed, surely 
you should require the corporation to stand just where it did at the 
passage of this law and not to disturb its rates until you shall 
55 have done what you now say you propose to do. Your attitude 
is that the Company can substantially do as it pleases until 
you fix its rates, but that the bona fide holders of contracts entered 
into in good fmth and not violated in any particular by the subscrib¬ 
ers shall be abrogated, and that the holders of such contracts, notwith- 
6—2870a 
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standing their existence prior to the passage of the Public Utilities 
Act, which is certainly not retroactive, have no redress but must do 
the will of this corporation and await the result of your labors for 
relief. 

I, therefore, renew the request that you halt this monopoly in its 
present purpose until you shall have had laid bare to your Commis¬ 
sion all of their contracts with their subscribers. I am confident 
that the law properly applied will not uphold the Telephone Com¬ 
pany or your Commission in its present attitude. I submit that the 
subscribers are entitled to immunity from any such annoyance, 
trouble or extortion as proposed by the Telephone Company in this 
matter. 

In conclusion, I would remind you that I have waited from Feb¬ 
ruary until May for an answer as to your attitude on this vital ques¬ 
tion." In the mean time the Company, armed with the Utilities Act 
and your ruling in the matter, has been harrassing subscribers and 
threatening destruction of their service. Certainly the question now 
calls for serious and specific action by your Commission. 

Respectfully, 

(Signed) J. L. HEISKELL. 

56 [Public Utilities Commission of the District of Columbia, 

Washington.!* 

May 22, 1914. 

Mr. Jesse L. Heiskell, 1403 II Street N. W.. Washington, D. C. 

Dear Sir: I am directed to acknowledge receipt of your letter of 
May 21. addressed to the Commission, and in reply thereto to state 
that the Commission will be glad to have you discuss with either the 
Chairman or the Executive Officer such matters connected with your 
telephone service as you desire to present. It is believed that this 
method of procedure will avoid a large amount of time and labor 
consumed in correspondence. 

Respectfully, 

[Signed]* ■ J. L. SCHLEY, 

Executive Officer. 

[J. L. S./D. S.!* 

57 The Cliesapeake and Potomac Telephone Company, 

722 12th Street, N. W., 

Washington, D. C. 

Main 668. 

D. S. Porter. Division Manager. 

May 29, 1914. 

Heiskell & McLeran, 1403 H Street N. W., Washington, D. C. 

Gentlemen: Under date of May 18th we sent you notice of ter¬ 
mination of the obsolete contract for service at your office to take 
effect June 1, 1914. 


[♦Erased in copy.] 
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If service is to be continued after that date the charge therefor 
will be at our regular filed schedule of rates for such service based 
on our best estimate of the number of local messages which are being 
sent from your telephone. 

We hereby notify you that your service from and after June 1, 
1914, will be at the rate of $156.00 per annum, payable monthly in 
advance for the right to send in the year, beginning June 1, 1914, 
4500 local messages, excess messages 3^ each, and includes 2 exten¬ 
sions @ $6.00 each, $12,00; reduction on the extension station of 
$33.00 in obsolete rate. The above number of calls being the maxi¬ 
mum number of calls contracted for on a direct line. 

On this basis we are enclosing a bill in which the monthly in¬ 
stallment for June is figured on the basis just described. 

Yours very truly, 

[Signed]* D. S. PORTER, 

Division Manager. 


58 Exhibit “H ” 

Filed Jul-15, 1914. 

The Chesapeake and Potomac Telephone Company, 
722 12th Street, N. W., 

Washington, D. C. 

C. T. Clagett, Contract Manager. 


July 3, 1914. 

Mr. Jesse R. Heiskell, 1403 H St. N. W., Washington, D. C. 

Dear Sir: Replying to your favor of the 29th inst., and follow¬ 
ing up telephone conversation with my office, I beg to hand you 
herewith exact copy of the contract covering telephone sendee fur¬ 
nished previous to June 1st, 1914. 

Very truly yours, 

CHAS. T. CLAGETT, 

Contract Manager. 

D. 


59 


Order #11664. Completed 7/15/07. 


Move telephone Main 668 from 1008—F St., N. W., to 1403 H 
St., N. W. Free. 

A. H. OSTERMAN, 

Contract Agent. 


[♦Erased in copy.] 





36 


JESSE L. HEISKELL VS. 


60 Form No. N. 174. 915. 

Original. F. R. 

Original. This contract cannot he varied except by an officer 
of the Company, in writing. 

Contract for Telephone Service. 

The subscriber requests The Chesapeake and Potomac Telephone 
Company (herein styled the “Company”) to establish at his place 
of business, at 1008 F St., N. W. in the District of Columbia, a tele¬ 
residence or place of business 

phone station, connect it with the Company’s Exchange, and fur¬ 
nish service by means of a one party line, to the Subscriber, his 
agents and representatives only, for one year from the first day of 
the month following the connection of the station, and thereafter 
until this contract is terminated as herein provided ; and agrees to 
pay for the use of said station and for the right to transmit local mes¬ 
sages therefrom, one hundred, twenty and no/100 dollars per year, 
payable monthly in advance for the fraction (if any) of the month 
in which the station is connected, or this contract is terminated, pro¬ 
portionately at said rate; and for foreign messages such tolls as are 
now or may be established, payable monthly. 

A “local message” is a personal communication, five minutes or 
less in duration, from said station to another station connected with 
an exchange of the Company in the city of Washington, D. C. a 
“foreign message” is a personal communication, of such 

61 duration as is now or may be established from said station 
to a station connected with any exchange outside said city. 

If the service is interrupted otherwise than by the negligence or 
wilful interference of the Subscriber, a rebate at the rate herein above 
stated shall be made for the time such interruption continues after 
reasonable notice in writing to the Company, but no other liability 
shall, in any case, attach to the Company. 

Upon the request and at the expense of the Subscriber the Com¬ 
pany will move the station from place to place to any accessible 
point in said District served by and within one mile of an exchange 
of the Company. The instruments and lines shall be carefully used 
and only as herein stated, and no instrument or appliance not fur¬ 
nished by the Company shall be attached to or used in connection 
with them. For the purpose of inspecting, repairing, or removing 
the instruments or line, the Company and its servants may have ac¬ 
cess thereto at any reasonable hour. 

Either party may terminate this contract at or after the expira¬ 
tion of the first year by not less than ten days’ previous notice in 
writing to the other party. Upon non-payment of any sum due, 
abandonment of the station, or any violation hereof, the Company 
may, without notice, terminate the subscriber’s rights hereunder, 
sever the connection, and remove the instrument. 
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62 ^L e f onditions on the back hereof are made a part of this 

contract r 

Subs’r, HEISKELL & McLERAN, (Signed) 

Witness, y J * D ‘ EEISKEEL - (Signed) 

JNO. HEIDT. (Signed) 


Accepted, June 29th, 1903, 

By THE CHESAPEAKE & POTOMAC TELE¬ 
PHONE CO., 

By W. B. CLARKSON, (Signed) 

Contract Agent. 


Station Connected July 21st, ’03 
W. A. TOWERS, (Signed) 
Supt. of Construction. 

D. A. 


63 


Conditions. 


T l e telephones furnished hereunder are the property of The 
American Bell Telephone Company, are constructed and used under 
ite patents, and are leased and licensed by authority of said Company 
only for the uses herein specifically allowed, and any use otherwise 
or without payments herein provided to be made is and will be an 
injury to and invasion of the rights of The American Bell Telephone 
Company and of The Chesapeake and Potomac Telephone Company 
entitling them or either of them, to an injunction and otheHegal 
redress in a suit or other proceeding to be instituted and prosecuted 
n the name of either of said Companies, or in their names jointly 
and entitling each and both of said Companies to any and all other 
lawful remedies whether by resuming possession of the instruments 
and lines and collecting all sums due or to become due, or otherwise. 
They are not to be used for performing any part of the work of 
e ?5 l transmitting or delivering any message in respect of which 
any toll or consideration has been or is to be paid to anv party other 
than the Company (except where special arrangements have been 
made bv the Subscriber with the Company or with anv partv pre- 
vious v esignated by the Company), nor for transmitting or receiv- 

64 q . notatlo , nP OT . news ter sale, publication, or distri- 

4 bution, nor for performing any service in competition with 

. "^ch the 9 om P any may undertake to perform. The 

subscriber is to pay $5.00 for each telephone destroyed otherwise than 
bv unavoidable accident, and *10 00 ner month in ea=eTf urn.., 
thonzed removal or detention, until its destruction or its loss without 
his fault, is satisfactonly proved; but the payment shall not confer 
anv title to the instrument or right to use it. 

i V-, V,6W °j tf [ e liability to errors in transmitting oral message* 
by telephone and the impossibility of fairlv fixing the cause™ W 
the Subscriber assume all the risk of errors from misconnections or 
mistakes upon and by any telephone line, and the officers and aerv- 
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ants thereof, in transmitting, receiving, or delivering messages; and 
in respect of any messages which may be sent or received by or for 
him over any other telephone or telegraph line, no line shall be re¬ 
sponsible for default* occurring on any other line, nor on its own 
lines, except as specified in its usual contracts, nor for any dam¬ 
ages unless the claim therefor be presented in writing within thirty 
days after sending the message, and the Subscriber makes the Com¬ 
pany, and every other line over which said message may pass, his 
agent to receive the same, to forward it towards it* destination at the 
rate for unrepeated messages, and for that purpose to bind him by 
the contracts on the usual blanks and make the message subject to 
the usual limitations, rules and regulations, to which he 
65 hereby agrees. He will reimburse the Company for all tolls it 
may pay on such messages. 

III. All words herein referring to the Subscriber shall be taken 
to be of such number and gender as the character of the Subscriber 
may require. 

F R 

Prog. No. 2098. 

No. Main 668. 

Original Contract for Telephone Service. 

Heiskell & McLeran. 

(Business for Residence].*) 

One Party Line. 

To supersede on when change is made. 

Contract dated Jan’y 1, 1891. 1 G. C. 

Drop No. M. 668. Extra listing. 

•JOHN E. McLERAN. 


Matter of Telephone Directory: 

Heiskell and McLeran. 

Real Estate, 

1008 F St., N. W. 

66 Endorsements: See supplemental contract attached. Extra 
listing. John E. McLeran, Real Estate, 1008 F St. 

67 Form C. D. W. No. 5. 

t 

Original Supplemental Contract. 

Extension Station. 

The Subscriber request* The Chesapeake and Potomac Telephone 
Company, subject to his contract with said Company, dated Jun- 29, 

[♦Erased in copy.] 
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1903, to establish and maintain one extension station, on the prem¬ 
ises and connected with the station named in said contract, and 
agrees to pay for the maintenance of said station at the rate of 
twenty-one & no/100 dollars per year, payable monthly in advance, 
during the continuance of this contract. A termination of the con¬ 
tract to which this is supplemental will operate as a termination of 
this contract, but this supplemental contract may be terminated at 
the end of any month on ten days’ previous notice in writing from 
the Subscriber to the Company without affecting the contract above 
referred to. Should this contract be terminated before the expira¬ 
tion of any period for which rental has been paid, the Company shall 
refund any unearned rental. 

/ol . (Subscr.) HEISKELL & McLERAN, 

(Signed) By J. D. HEISKELL. 

Accepted Jun- 29, 1903. 

By THE CHESAPEAKE & POTOMAC TELE¬ 
PHONE CO., 

(Signed) By W. B. CLARKSON, 

Contract Agent. 

^8 Form W. 8. 

Original Supplemental Contract. 

Extension Station. 

The Subscriber requests The Chesapeake and Potomac Telephone 

9 Q* n L P yiq’ sub i ect . hls contract with said Company, dated June 
zytn, im, to establish and maintain one extension station, on the 
premises and connected with the station named in said contract and 
agrees to pay for the maintenance of said station at the rate of twenty- 
four (24) dollars per year, payable monthly in advance, during the 
continuance of this contract. A termination of the contract to which 
this is supplemental will operate as a termination of this contract 
but this supplemental contract may be terminated at the end of anv 
month on ten days’ previous notice in writing from the subscriber 
to the Company without effecting the contract above referred to. 
Should this contract be terminated before the expiration of any 
penod for which rental has been paid, the Company shall refund 
any unearned rental. 

, (Subscr.) HEISKELL & McLERAN, 

(Signed) By J. D. HEISKELL. 

Accepted Feb. 13, 1906. 

By THE CHESAPEAKE & POTOMAC TELE¬ 
PHONE CO., 

(Signed) By A. H. OSTERMAN, 

Ass’t Contract Agent. 
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69 Memoranda. 

Prog. No. 2467. 

Subscriber Heiskell & McLeran, 

On line now connected with Call No. Main 668. 
Location, 1008 F St., N. W. 

Wiring to be under plan No. 5. 

Equipment, D. S. New Bus. one sta. 

Will not be ready until after Feb. 15th. 


Completed Mar. 3, ’06, 


E. CORRIGAN. 


70 Answer to the Bill of Complaint. 

Filed Aug. 6, 1914. 

The Answer of the Defendant, The Chesapeake and Potomac Tele¬ 
phone Company, by its vice-president and general manager, 
M. H. Buehler, to the Bill of Complaint. 

1. This defendant answering said bill admits the allegations con¬ 
tained in paragraph 1 of the bill of complaint except so much of 
said paragraph as states that said bill is also filed in the right of all 
telephone subscribers of the defendant in the District of Columbia 
similarly situated who have a common or general interest with the 
plaintiff in maintaining the legality of and securing the mainte¬ 
nance of telephone sendee under the contracts not abandoned by 
the subscribers which embodied the rate or system known as the 
flat rates or system and which were in effect in the District on the 
4th day of March, 1913, which part of said paragraph this defend¬ 
ant neither admits nor denies, having no personal knowledge thereof 
and if material demands strict proof. 

2, 3. This defendant admits the allegations contained in para¬ 

graphs 2 and 3 of said bill of complaint. 

71 4. Answering paragraph 4 of said bill of complaint, this 
defendant admits that the provision of the act of June 30, 

1898, recited in said paragraph is correctly stated. It, however, 
avers that said act was repealed by the act of April 27, 1904. This 
defendant admits that the provisions of the act of April 27th, 1904, 
with reference to certain rates to be charged for telephone service 
in the District of Columbia are correctly stated; it avers, however, 
that said act of Congress attempted to fix rates only for telephone 
service furnished the District of Columbia and private residences. 
Said act did not fix or attempt to fix rates to be charged for service 
at any place of business or at any other places than enumerated in 
the act, namelv, for the District of Columbia government and private 
residences in the District of Columbia. Accordingly the rate for 
telephone service at any place of business in the District of Colum¬ 
bia is and has been a matter of contract between the defendant and 
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the subscriber and not controlled or governed by any act of Con- 
gress. 

5. Answering paragraph 5 of said bill, this defendant admits that 
the contracts entered into between the plaintiff and it and other 
subscribers similarly situated were entered into before the passage 
of the act of March 4, 1913. It denies, however, that said contracts 
are now in full force and effect and avers the fact to be that the 
contract of the plaintiff was legally and lawfully terminated by this 

defendant on the first day of June, 1914, by notice under 
72 date of May 18th, 1914. It denies so much of said para¬ 
graph as states that the demand of this defendant for greater 
or other compensation after the termination of said contract on 
June 1, 1914, than the compensation stated in the contract so ter¬ 
minated is unlawful. 

6. Answering the sixth paragraph of plaintiff’s said bill of com¬ 
plaint, this defendant admits so much of said paragraph as pur¬ 
ports to state the substance of said act of March 4, 1913, and which 
is in accordance with the provisions of said act, but for greater cer¬ 
tainty as to the terms thereof, this defendant invites attention to 
the said act itself. This defendant avers that the rates intended by 
the said act to remain in force until altered or changed by the Public 
Utilities Commission are not the exceptional and discriminatory 
rates then or now in existence but are the regular common or stand¬ 
ard rates which were in force at the time of the passage of the said 
act and which were being currently charged to and paid by the 
great majority of patrons of the defendant. The concluding sen¬ 
tence of said paragraph this defendant is informed and believes 
presents to the court a question of law and it need not therefore 
make answer thereto. Further answering said paragraph 6 this 
defendant says that by the terms of said act of March 4, 1913, 
all discriminatory, preferential or favored rates, as distinguished 
from the regular standard or common rates, are expressly prohibited 
and that after the passage of the said act it became the duty of and 

was lawful for this defendant to abolish such discriminatory, 
73 preferential or favored rates as were at that time in existence 
without formal hearing by the said Commission. 

7. Answering so much of paragraph 7 of said bill as states that 
said Commission has never made any order setting aside or chang¬ 
ing or discontinuing the telephone rates in force at the time of the 
passage of said act, this defendant avers that, on, to wit, the 13th 
day of May, 1914, it received from the said Public Utilities Com¬ 
mission of the District of Columbia a copy of the opinion of the 
said Commission adopted May 4, 1914, and which is attached to the 
answer to the rule to show cause in this case, marked “Defendant’s 
Exhibit 1,” in which it was held that the flat rate business service 
furnished the plaintiff and others similarly situated was unlawful 
because of discrimination and stating that the defendant and all 
persons receiving this class of service under said contracts similar 
to the one referred to in said opinion, which is identically the same 
* kind and character of contract as that between the plaintiff and the 
defendant, are subject to fines prescribed by the said act of March 4, 
2870a 
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1913. This defendant admits that it never made application in 
writing to the said Commission to change the rates in force at the 
time of the passage of the said act, but it is not advised what, if any, 
hearing has been held by the said Commission before adopting the 
opinion hereinbefore referred to. But this defendant avers that 
on or about the 3rd day of April, 1913, it fully explained to the 
said Commission the then existing status as to said obsolete flat rate 
contracts held by the plaintiff and a few others for business service 
within the said District and thereafter exhibited to the said 

74 Commission a detailed list containing a full description of 
each and every of the said flat rate contracts for business 

sendee with the names of the subscribers holding the same, and 
from time to time thereafter the defendant has reported to the said 
Commission the progress the defendant was making in cancelling 
and eliminating the said obsolete flat rate contracts. A copy of 
said list is filed with the answer to the rule to show cause in this case, 
marked “Defendant's Exhibit 2.” So much of said paragraph 7 
as purports to state the powers and authority of the said Commis¬ 
sion this defendant is advised and believes presents a question of 
law and is therefore not required to make answer thereto. The de¬ 
fendant further avers that on the said 3rd day of April, 1913, it 
duly filed with the said Commission, as required by law, its regular 
schedule of rates which were in force in the said District on the said 
4th day of March, 1913, a copy of which is filed with defendant’s 
answer to the rule to show cause in this case, marked “Defendant’s 
Exhibit 3”; that this said schedule contains all the rates available 
to the general public within said District and does not contain or 
in any wise mention the said obsolete flat rates or the contracts there¬ 
for. This defendant admits that on the said last mentioned date 
it also filed with the said Commission the exhibits mentioned in the 
plaintiffs said bill of complaint. This defendant avers that the 
rates set forth in Exhibit “A” with the bill are special rates to the 
Government of the United States and have been in force without 
change since July 1, 1909, but are not now and never have been 
available to the general public in said District. The defend- 

75 ant further avers that the rates in Exhibit “B” filed with the 
bill are the rates to the government of the District of Co¬ 
lumbia in pursuance of the act of April 27, 1904, which have been 
in force without change since April, 1904, but are not available to 
the general public within the said District for business service. This 
defendant admits that on the said 3rd day of April, 1913, it also 
filed with the said Commission a list of rates entitled “Obsolete Rates 
within the District of Columbia” mentioned in the plaintiff’s bill as 
Exhibit “C,” but this defendant denies that the said word “obsolete” 
in said list was the mere conclusion of the agent or officer of the 
defendant, and avers the fact to be that said rates so designated as 
obsolete were and had been in point of fact obsolete for many years. 
This defendant admits that all contracts known as the flat rate or 
obsolete contract in force at the time of the passage of the said act 
of March 4, 1913, have since been legally determined by notice . 
on the part of this defendant to the parties affected by such ter- 
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mination. This defendant admits the list of obsolete or flat rate 
• «. • in said paragraph of said bill. Further an¬ 

swering said paragraph, this defendant says that the said flat rate 
plan was established by this defendant for places of business prior 
to the year 1883, when the number of subscribers of the defendant 
were relatively few. In the year 1896, and while continuing in 
force the said flat rate plan for business service, this defendant also 
put into effect in the said District a schedule of measured or message 
rates for business sendee, under which each subscriber pays 

76 according to his usage, that is, for the number of messages 
sent per year from the telephone on his premises. On June 

30, 1904, when there were approximated eight thousand four hun¬ 
dred and thirteen (8,413) business stations in use in the said Dis¬ 
trict, of which two thousand seven hundred and thirty (2,730) 
were on the said flat rate basis, and because it realized that flat rates 
for business service were not suitable nor equitable in a territory 
of the character and population of the said District in which there 
was and is a wide variation in the number of messages sent by the 
respective subscribers to such business service and were therefor- in¬ 
equitable and unjust to such of said subscribers as had need to and 
did send relatively few messages per year, this defendant ceased 
making contracts for this business service at flat rates, and since 
said last mentioned date this defendant has required each of its 
new subscribers for business service to sign a contract for such 
service at measured or message rates, w’hich said measured or mes¬ 
sage rates thereupon became and ever since have continued the reg¬ 
ular common and standard rates of this defendant for business 
service to the general public w T ithin said District. And thereafter 
this defendant established a policy of gradually eliminating the 
contracts for flat rate business service w T hich has thus become obso¬ 
lete with the purpose of discontinuing and entirely eliminating all 
such contracts, and as a result of this policy steadily pursued there 
remained on March 1, 1913, only the small number of one hundred 
and eighty-eight (188) of such obsolete flat rate contracts 

77 covering sendee to only three hundred and twelve (312) sta¬ 
tions, whereas there w r ere on said date approximately six 

thousand nine hundred (6,900) contracts at the regular standard 
measured or message rates covering service to approximately twenty- 
one thousand seven hundred and seventy-three (21,773) stations. 
This defendant further avers that the said obsolete or flat rate i 9 
unfair and discriminatory as against the great majority of its busi¬ 
ness subscribers who are and for many years have been paying the 
regular standard measured or message rates, and is in violation of 
the provisions of the said act of March 4, 1913. 

8. The defendant admits that after the 4th of March, 1913, it en¬ 
deavored to obtain new and substituted contracts from said sub¬ 
scribers in order that it might comply with the provision of said act, 
but denies that in so doing it used any threats or resorted to duress. 
It admits that it informed the persons who had theretofore been fur¬ 
nished service under the obsolete flat rate contracts that it would no 
longer continue such contracts but that they could and would re- 
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ceive the standard or common rates extended to its other subscribers 
similarly situated. 

9. Answering paragraph 9 of said bill of complaint, this defend¬ 
ant says that on, to wit, May 18, 1914, in pursuance of the opinion 
of the Public Utilities Commission holding that the contract of the 
plaintiff and of others similarly situated was discriminatory and un¬ 
lawful and also by virtue of the act of March 4, 1913, declar- 

78 ing discrimination in rates to be unlawful, it notified the 
plaintiff in writing (a copy of which is attached to defend¬ 
ant’s answer to the rule to show cause in this case, marked ‘‘Defend¬ 
ant’s Exhibit 4”) that his contract for unlimited flat rate business 
sendee would be discontinued on June 1, 1914, which contract was 
entered into on the 29th day of June, 1903, and which is attached 
to defendant’s answer to the rule to show cause in this case, marked 
“Defendant’s Exhibit 5” and in which it is provided that “either 
party may terminate this contract at or after the expiration of the 
first year by not less than ten days’ previous notice in writing to the 
other party.” Defendant avers that said contract was terminated on 
June 1, 1914. since which time it has continued to furnish telephone 
service to the plaintiff and for which it has been and is charging the 
measured service rate of compensation. Defendant further avers 
that by the express terms of said contract it had the right to termi¬ 
nate the same and that it was not the intent of said act of Congress 
that this said right conferred by the terms of said contract in that 
regard should be abridged. Further answering said paragraph, this 
defendant neither admits nor denies the allegations of the confer¬ 
ences between the plaintiff and the Public Utilities Commission or 
the communications alleged to have been sent by the plaintiff to said 
Commission or by said Commission to said plaintiff, this defendant 
having no knowledge of the same and if material demands strict 
proof thereof. This defendant admits the conference between the 

paintiff and agents of this company and that through its said 

79 agents it would not consent to the continuance of the said flat 
rate system. This defendant denies that the contract between 

it and .Joseph J. Darlington contains the condition in said paragraph 
alleged and will produce the said contract at any and every hearing 
in this case. This defendant admits the allegations of fact con¬ 
tained in the concluding sentences of said paragraph. 

10. This defendant denies so much of said paragraph as states 
that it never pretended that said flat rate service charge fixed by the 
contract between the plaintiff and defendant and other subscribers 
similarly situated were in any respect unfair, unremunerative or con¬ 
fiscatory. but on the contrary aver that because of the unfairness of 
said flat rate service system it altered and changed said system to the 
measured rate service as hereinbefore referred to; that it notified the 
Public Utilities Commission that the unfair service was obsolete and 
not the standard or common sendee rate of the defendant. Answer¬ 
ing so much of said paragraph as stated that the Public Utilities 
Commission has not decided that the said flat rate was unfair, unre¬ 
munerative or confiscatory, this defendant calls attention to the opin¬ 
ion of the said Public Utilities Commission hereinbefore referred to. 
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much of said paragraph as purports to state the power 
of the Public Utilities Commission this defendant says that a ques¬ 
tion of law is presented as it is advised and believes and accordingly 
it is not required to make answer thereto. It admits that said Com- 
mission has not ascertained the value of the property of the defend- 
ant and has had no public hearing at which this defendant 
SU was present by its officers on the subject of the value of its 
property This defendant admits that the said obsolete or 
flat rates were the lowest rates of the defendant in existence prior to 
March 4, 1913, for like service embraced in said contract. It denies 
that under the law the said obsolete or flat rate which was the lowest 
rate at the time of the passage of said law is the lawful non-discrim- 
lnatory rate, but avers the fact to be that said obsolete or flat rate was 
the favored and discriminatory rate at the time of the passage of said 
act of March 4, 1913, and by the express terms of the said act made 
unlawful by reason of such discrimination. Further answering said 
paragraph this defendant admits that it records the number of calls 
made by the subscriber, but denies a subscriber is charged with calls 
where no connection has been made with the party called or where 
no response is made to the call and avers the fact to be that it has a 
well ordered system for recording the said calls and that said record¬ 
ing of said calls is accurately and correctly made. 

, Jl This defendant admits the allegations contained in paragraph 
11 of said bill of complaint. 

Further answering said bill, this defendant says that at the time 
of the passage of the said act of March 4, 1913, there were in exist¬ 
ence one hundred and eighty-eight (188) flat rate or obsolete busi¬ 
ness contracts which were unfair and discriminatory and which it 
ad been the constant effort of this defendant to reduce and ulti¬ 
mately entirely eliminate without offending the subscribers 
1 contracts, and about six thousand nine hundred 

(0,990) of what is known as measured service business con- 
tracts, w'hich were standard contracts and which were discriminated 
against by reason of the flat rate or obsolete contracts. This defend¬ 
ant avers that it was not the intent of the said act of Congress that 
two dissimilar contracts for similar service, one discriminatory and 
the other non-discriminatory, should remain in full force and effect 
unti there should be a public hearing and subsequent action by the 
Public Utilities Commission, and that to permit obsolete and dis¬ 
criminatory contracts to remain in force would he to violate the pro- 
\usions of the said act and accordingly the duty was imposed upon 

this defendant by the mandate of the law to discontinue all contracts 
which were obviously discriminatory. 

This defendant further avers that by the terms of said contract 
entered into between the plaintiff and the defendant, the defendant 
had the right at any time to terminate said contract upon ten (10) 
days notice and it is informed and believes and therefore avers that it 
was beyond the scope and power of Congress to enact a law to re¬ 
strict and abridge the right of either party to the contract to terminate 
said contract as provided by the terms thereof. 

Further answering said bill this defendant says that this court 
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ought not to have or to take cognizance of this said bill, in that the 
matter complained of in said bill of complaint is the alleged breach 
by the defendant of the contract which theretofore existed between 
the plaintiff and defendant and for which breach, if true, the plain¬ 
tiff has a complete and adequate remedy at law. 

82 And having fully answered this defendant prays that said 

bill be dismissed with costs. 

THE CHESAPEAKE & POTOMAC TELE¬ 
PHONE COMPANY, 

By M. H. BUEHLER, 

Its Vice-President and General Manager, Defendant. 

HENRY B. F. MACFARLAND, 

Attorney for Defendant. 


City of Baltimore, 

State of Maryland, ss: 

I, M. H. Buehler, do solemnly swear that I am the vice-president 
and general manager of The Chesapeake & Potomac Telephone Com¬ 
pany, that T have read the foregoing answer subscribed by the said 
The Chesapeake & Potomac Telephone Company and know the con¬ 
tents thereof; that the statements of fact therein made as upon per¬ 
sonal knowledge are true and those made upon information and be¬ 
lief. I believe to be true. 

M. H. BUEHLER. 

Subscribed and sworn to before me this 4th dav of August, A D 
1914. 

[seal.] AUGUSTUS W. BRADFORD, 

Notary Public. 


83 Defendant’s Exhibit 1. 

Filed July 30, 1914. 

Public Utilities Commission of the District of Columbia. 

Formal Case No. 34. 

In the Matter of Flat Rate Business Service by the Chesapeake and 

Potomac Telephone Company. 

Opinion of the Commission. 

(Adopted May 4, 1914.) 


Harding, Chairman: 

The Public Utilities Commission of the District of Columbia has 
before it the complaint of the Brooklyn Daily Eagle by its Washing- 
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DKYENDANT’S EXHIBIT 2. 


THE CHESAPEAKE AND POTOMAC TELEPHONE COMPANY 
DETAILED STATEMENT SHOVING INDIVIDUAL SUBSCRIBERS 
RECEIVING SERVICE AT RATES OUTLINED UNDER THE OBSOLETE 
CLASSIFICATION • Maroh 4, 1913. 


RECORD OP OBSOLETE CONTRACTS 
WITHIN THE DISTRICT OP COLUMBIA. 

BUSINESS* MB88AQE BATE 


Call 

Number 

Name 

Class.Of 
Service 

Ns. of 

Messages 

5s£* 

Lincoln 384-Y A.A. Chapin 

4—pty. M.R. 

700 

36.00 

• 

174-Y J. Kraus k Son 

4—pty .M.R. 

700 

36.00 

Vest 

300-M 

The Courant Pub. 
Co. 

4—pty.M.R. 

600 

36.00 

Main 

4103-M 

P.W. Prisby 

4-pty.M.R. 

700 

36.00 

Main 

798-M 

Dr. J.A. Met- 
aerott 

2-pty.M.R. 

600 

45.00 



RECORD OP OBSOLETE CONTRACTS 

WITHIN THE DISTRICT OP COLUMBIA. 

* 



BUSINE88- 

PLAT RATE 



Main 

- 

• 

^ » 

Class 

of 8errlce 

Rats 

40 

James 

• 

L. Norris 

D.L* f 

1 Cab. 

1 Ext. k 

Desk Set 

$147. 

43 

J. J. 

Darlington 

D.L. 

* 

120. 

56 

Wash. 

Wholesale Drug Each. 

D.L. k 

1 Ext. 

156. 

81 

W. H. 

Sholes k Bates Warren D.L. k 

1 Ext. 

141. 

93 

W. J. 

Lambert 

D.L. k 

1 Ext. 

141. 

100 

J. T. 

Hendrlek 

D.L. k 8 Ext • 

168. 

108 

P. A. 

Tsohiffelly 

D.L. 


120. 


85 













/VU* 0 ■ ^ . 

'gs» s "‘ 

Main 

Class of Service 

Rate 

. 134 

C. A. Langley 

* i 

D.L.ft 1 Ext* 

141. 

140 

C. A* Muddlnan 

• D.L. 

100. 

141 

Carlisle & Johnson 

D.L.ft 1 Ext. 

141. 

142 

Nat»l Union Ins. Co. 

D.L. ft 1 Ext. 

141. 

144 

Z.D. Oilman 

D.L. 

120. 

145 

Bar Association 

D.L. ft 1 Ext. 

120. 

149 

P. T. Rawlings Co., Inc 

* D.L. 

120 

205 

House ft Herman 

D.L. ft 2 Ext. 

165. 

213 

Prank Libbey ft Co. 

D. L. ,1 Ext. ft 
Aux. Bell 

147. 

221 

P. A. Denison ft Co. 

D.L. 

100. 

229 

Wilson ft Rogers 

D.L. ft 1 Ext 

144. 

246 

Wm. Huehleisen 

D.L. 

120. 

261 

Wash. Safe Deposit Co. 

D.L. 

125. 

241 

Jos. I. Weller 

D.L. 

149. 

266 

Wescott ft Story 

D.L. ft 2 Ext. 

162. 

267 

R.O. Holtsman 

D.L. ft 1 Ext. 

156. 

278 

B. ft 0. R.R. Co. 

D.L. ft 1 Ext. 

141. 

283 

0 

D.L. Coon ft Co. 

D.L. ft Aux. Bell 

123. 

299 

The Enquirer Co. 

D.L. ft 1 Ext. 

144. 

301 

• 

Pitch, Pox ft Brown (List 
ing Bell ft Co.) 

• D.L. ft 2 Ext. 

. 185. 

319 

Leon Tobriner 

D.L. ft 2 Ext. 

166. 

350 

James P. Shea 

D.L. & 1 Ext. 

144. 

352 

P.K. Davis 

D.L. ft 1 Ext. 

149. 

363 

E. Burgdorf 

D.L. 

120. 

6112 

Lincoln Hat*l Bank 

D.L. 

120. 

384 

Johnson ft Wlmsatt 

D.L. ft 1 Ext. 

136. 

369 

Century Club 

D.L. ft. Booth 

132.- 

391 

D. Loughran 

D.L. 

100. 

393 

C.E. Clifton ft Co. 

D.L. 

120. 
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"1 



Vain 


Class of 

Service. 

D.L. ft 1 Ext. 


395 

C. D. Kenny Co. 

Rate 

121. 

422 

W. V. Lelshear ft Son 

D.L. 

100. 

429 

J. 0. Bowen 

D.L. 

125. 

432 

McLachlan Real Eetate 
ft Loan Co. 

D. L. ft 1 Ext. 

121. 

466 

B. Z. Adame ft Co. 

D.L. 

100. 

477 

J. T. Varnell & Son 

D. L. ft 1 Ext. 

t 

124. 

481-lf Early ft Lamp ton 

2-Pty. L. ft Booth 

96. 

501 

National Theatre 

D.L. ft 1 Ext. 

141. 

508 

Nat’l Publishing Co. 

D.L. 

120. 

517 

Chaa. A. Baker 

D.L. 

100. 

548 

New York Sun 

D.L. ft 1 Ext• 

141. 

554- 

If Wm. Eallantyne ft Sons 

2-Pty. L. 

96. 

613 

W. H. Lowdermilk 

D.L. ft 1 Ext. 

121. 

616 

Duparquet, Huot ft Koneuae 

Co * D.L. & 1 Ext. 

146. 

618 

Equitable Life Inaurance 
Co. 

D.L. ft 2 Ext. 

148. 

635 

E. O.Sohaefer ft Co. 

D.L. ft 1 Ext. 

144. 

645 

W. T. Walker Brick Co. 

D.L. 

120. 

657 

C. A. Brandenburg 

D.L. ft 1 Ext. 

152. 

668 

Heiakell ft IfcLeam 

D.L. ft 2 Ext. 

165. 

695 

Wm. Jane a ft Son 

D.L. 

125. 

701 

W. s. ThompBon Pharnacy 

D.L. 

120. 

703 

Charles E. Trlbbey 

D.L. ft 1 Ext. 

144. 

707 

R. Robb Perry ft Son 

D.L. ft 1 Ext. 

141. 

727 

D. S. Williamson 
• 

D.L. 

100. 

729 

Lawyers Title Guar. Ins. 
Co. 

D.L. ft 1 Ext. 

156. 

751 

Poraberg ft Murray 

D.L. 

120. 

795 

Nelson Morris ft Co. 

D.L. ft 1 Ext. 

144. 
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Main 






% 


- 


Main 


Class of Serrloe. 

Bats. 

796 

Ella. Freund 

D. L. 

100. 

601 

0. Taylor Wad* 

D» L., 1 Ext. A 
Aux. Bell 

127 

815 

Blrnay A Woodard 

D. 1. A 2 Ext. 

198 

821 

L. Hopfenmaier 

D. I. A 1 Ext. 

144 

826 

Jam®a B. Iambia Co. 

D. I. A 1 Ext. 

156 

829 

mm mm 

3). I. A 1 Ext. 

156. 

851 

0. S. Express Co. 

D. 1. A 1 Ext. 

124 

892 

j 0 

Xoora & Hill, loo. 

D. 1. A 2 Ext. 

165 

879 

Crana, Parrid & Oo. 

D. L. A 2 Ext. 

175 

892 

H. A. Willard 

D. 1. 

100 

994 

laah. Baey Pay Pur- 
obaaing Aaa'n 

D. L. A 1 Ext. 

141 

968 

Church & Staphanaon 

D. L. A Aux. Bell 

128 

998 

To-Kalon Wlna Co. 

D. L. 

100 

1012 

Harrla & Shafer Co. 

D. 1. 

120 

6121 

PotoBMio Inauranoa Co. 

D. L. A 1 Ext. 

149 

1023 

B. W. Walker & Son 

D. I. A 1 Ext. 

144 

1032 

Qeo. T. Budd A Co. 

D. L. 

100 

1087 

lew York World 

D. L. A 1 Ext. 

144 

109$ 

Browning & Balnea 

D. L. A 1 Ext. 

144 

1096 

The Jaa. Clark Dis¬ 
tilling Co. 

D. 1. A 1 Ext. 

149 

1103 

V. W.MoCarthy 

D. L. 

100. 

1104 

Martin Wlegan 

D. L. 

120 

1158-M 

Shoemaker A Co. 

2-Pty. 1. 

96. 

1163 

C. J. MoCubbin Co. 

D, I. A 2 Ext. 

165 

1164 

J. H. Corning 

D. L. 

100 

1175 

Jas. lolan A Sona 

D. L. A 1 Ext. 

121 

6115 

V. 8. Hogs A Bro. 

D. L. 

100. 

1180 

Mat. Wire Ins. Co. 

D. 1. A 1 Ext. 

144 










M c 


Main 

1195 

1202 

1212 

1217 

1230 

1232 

1238 


.A > 


f.n 




Chicago Record-Herald 

The How Hillerd 
Southern Rwy. Co. 
Carter 4 Clarke 
Ben B. Bradford 
». H. Swith 
Hoorer Benhaa 


r ( \m .»■ of 8errice« 
p. L. 4 1 Bat. 
p. L. 4 1 Bat. 
B. L. 4 2 Bat. 
D. L. 4 1 Bat. 
D. L. 4 1 Bat. 
D, L. 4 2 *at. 
D, L. 4 1 Bat. 


1468 

1334 

1349 

1387 

1383 

1983 

1393 

1823 

1824 
1893 


BW. Haltere* Son 
John Mitohell, Jr* 
Brooklyn Bally Bagle 
Thowpson a Slater 
Col* Hotel 8upply Co. 
p. B. Thowpeon 
John B. BullIran 
A. ?. Joree 
falter A. Brown 


B. L. 

B. L. 4 2 Bat. 
B. L. 

B. I*. 

B. I.. 4 1 Bat. 
B. L. 

B. L. 4 1 Bat. 
p. L. 4 L Bat. 
p, Li 4 1 Bat. 


Rate . 

124. 

144 

173 

141 

149 

145 

141 

141. 


1281 

Joseph L. Crupper 

•B. I*. 4 1 Bat. 

144. 

1269 

John Bellison 4 Sons 

# 

120 ' 

1319 

Corooran firs Ins. Co. 

B. L. 

100 

1328 

j. T. H. Huyck 

B. L» 

120 

1338 

j 0# . B. Hillard 

B. L. 

Yj L. 4 Aua. Bell 

128 

1361 

Sohwarsohild 4 Sulmberger 

B. 1* 4 1 Bat. 

144 

1363 

Hew York Herald 

B.I*. 

120 

1412 

Prank Hume 

B. L. 

120 

1418 

T„J. Heibarger 

B. L. 

125 

1428 

Louie Hartig 

B. 1. 

120 

1491 

Andreas Loffler 

_ __ _ e A« 

P. L. 4 1 Bat. 

149 


100 

165 

100 

120 

144. 

100 

124 

141 

121 


89 





Hain 


Class of Service. 

Rate 

1662 

Robert V. Caverly 

D. L. 

120 

1677 

J. If. Set In & Co. 

D. L. 

120 

1688 

Northwest Nat*l Fire Ins. Co. 

D. L. 

100 

1591 

Washington Board of Trade 

D. L. 

120 

1698 

Win Hahn 8c Co. 

D. L. 

120 

1699 

F. G. Swain 8c Co. 

D. L. 

120 

1704 

Franklin Ins. Co. 

D. L. 

120 

1713 

Central Dlsp. 8c Emergency 
Hosp. 

D. L., 1 Ext. 8c 

1 Auxiliary 

159 

1752 

Geo. W. Cockran 

D. L. 

100 

1771 

Chicago Tribune 

<D. L. 8c 1 "Ext. 

144. 

1829 

Henry E. Davis 

D. L. 8o 2 Ext. 

165 

1867 

Wm. P. Lipscomb tit Co. 

D. L. 

120 

1895 

Thos. A. Cannon 

D. L. 8c Aux. Bell 

123 

1896 

0. 0. Spicer 

D. L. 

100 

2*021 

Lieberraan 8c Hawn 

D• L. , 1 Ext . 8c 

Aux. Bell 

147 

2252 

John H. Thurston 

]).. L. 8s L Ext. 

141 

2363 

J. Castleberg 8c Sons 

D. L. , 1 Ext. 8c 

1 Booth 

156 

2413 

Saro'l J. Prescott & Co. 

D. L. 8c 1 Ext. 

149 

2414 

Wallerstein Bros. 

D. L . 8c 1 Ext. 

149 

2419 

James A. Twohey 

D. L. 

120 

2451 

M. A. Ballinger 

D. L. 

100 

2639 

Washburn Crosby Co. 

D. L. 

120 

2701 

Citlsens Trust 8c Guar. Co. 

D . L . 8c 1 Ext . 

144 

2990 

John Hiller 8c Co. 

D. L. 

120 

3110 

A. D. Addison 

D« L. 8c 1 Ext. 

144 

3153 

V. B. Hoses 8c Sons 

D. L . | 1 Ext . 8c 

2 Aux. Bell 

• 

150 
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D. L. ft 1 Ext 


161 









3155 

Stone ft Fairfax 

D. L. ft 1 Szt. 

161. 

3372 

• 

Cockrell ft Co. 

D. L. 

125. 

3373 

■ ■ * 

D. L. 

120. 

3374 

• mm 

D.L. 

120. 

3393 

Geo. J. Muller 

D» L. ft 1 Ext. 

146. 

4153 

Thoe. Somerville ft Sons 

D. L. 

120. 

4002 

F. P. May ft Co, 

D. L. 

120. 

Forth 

Class of Service 

Rate. 

3 

Karl Zander 

D. L. ft 1 Aux Bell 

123. 

104 

P. R. Sheeby Co. 

D.L. 

120. 

106 

Birch ft Co. 

D. L. ft 1 Ext. 

124. 

133 

Zellers ft Co. 

D.L. 

100. 

136 

Chinese Legation 

D. L. 

120. 

Columbia 



1436 

Andreas Loffler 

D. L. , 1 Ext • ft 

Mileage f10 

151. 

3426 

A. T. Ramsey 

D. L. ft 1 Ext. 

120. 

154 

S. R. Waters 

D. L. ft.l Ext. 

124. 

162 

D. J . Murphy 

D. L. 

120. 

279 

T. Edward Clark 

D. L. 

120. 

West 




14 

A. B. T. Co. Volta Bureau 

D. L. ft 1 Aux. 

126. 

16 

Oakhill Cemetery 

D. L. 

120. 

32 

Farmers ft Mechanics Fat'l 
Bank 

D. L. 

120. 

47 

Kmrlch Beef Co. 

D. L. 

120. 

57 

W. T.'ft T. B. Weaver 

D. L. 

120. 

65 -R 

John Dugan 

4-Pty. L. 

66. 

92 

Columbia Hospital 

D. L. ft 1 Ext. 

120. 

104 

Consolidation Coal Co. 

D. L. 

120. 


91 







155 

Manogue Sc Jones 



D. L. 

120, 

157 

0. W. Offutt Sc Bro. 

I 


D. L. 

100, 

163 

# 

W. R. Van Deusen & 

Co. 


D. L. 

120 

183 

E. P. Hackney 



L. L. 

125 

194 

C. & 0. Canal 



D. L. Sr 1 Ext. 

141 

268-tf 

J• E• Eyer* Sc Co • 



% 

2-Pty. L. Sr. 1 Ext. 

117 

272 

Consolidation Coal 

Co. 


D. L. 

120 

• 

Lincoln 





Gll-Y 

P. V. Hummer Sc Co. 



4-Pty. L. 

78 

631-K 

J. R. Perris 



4-Pty. L. 

78 

45 5-F 

E. B. Hughes Sc Son 



4-Pty. L. 

78 

715 

Union Trust & Storage 

Co 

. I. L• 

ISO 

718 

T. F. Smith 



D. L. Sr 1 Ext | 

141 

862-M 

R. N. Perry Co. 



2-Pty. L. 

96 

869 

H. P. Pillsbury 



D. L. 

120 

1212 

L. E. Smoot 



D. L. | 2 Ext. Sc ^ 

Mileage $12 

174 

1239 

Barton Livery Stable 


D. L. 

120 

Main 

- 





544 

V. B. Hibbs & Co. 



P. R. P. B. Z. 


✓ 


Switchboard & Operator^ Set 

3 trunk lines at $125 each 

13 Stations at $24 Each, 

1/jL 5, Poot cord 

1 3/4 Extension Mileage at $48 

per mile 

48 

375 

312 

3 

’ 84, 
522" 
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_record op obsolete contracts 

WITHIK THE DISTRICT OP COLUMBIA. 


RESIDENC E 


Call 

Number Nan« 

Class of 
Serrice 

No. of 

Messages 

Rate 

Ifain 35-M a. R. Collins, M.D, 

• 4-Pty. M.R. 

600 

36.00 

Main 2466-Y James & Magee 

4-pty. M.R. 

700 

36.00 

Main 2734-M Oeo. C. tafferty * 

4-pty. M.R. 

600 

36.00 

Main 4249-M Mrs. Lewis Clephane 

1 4-pty. M.R. 

600 

36.00 

'iain 4242-Y A. S. Solomons 

(4-pty. M.R. 
(1 Extension 

600 

42.00 

Main 4544-Y Mrs. J. J. McCarthy 

.4-pty• M.R. 

600 

36.00 

Main 4563-M J. N. Denty 

4-pty. M.R. 

600 

36.00 

Main 5954-Y Mrs. Carrie 0. 
Allnutt 

4-pty. M.R. 

600 

36.00 

Main 3065-M Dr. James A. Hunter 

(4-pty. M.R. 
(1 Extension • 

600 

42.00 

Main 3264-Y C. B. Church 

4-pty. M.R. 

600 

36.00 

North 173-M .John If. Rankin 

4-pty. M.R. 

600 

36.00 

Nort.h 398-M Dr. John E. Brackett 

% 

4-pty. M.R. 

700 

36.00 

North 403 -Y Joseph P. Birch, Jr. 

4-pty. M.R. 

600 

86.00 

North 443-M Janee 0. Brown 

4-pty. M.R. 

600 

36.00 

North C ?3-M Irring H. Dunlap 

(4-pty. M.R.- 
(1 Extension 

600 

42.00 

North 926-M P. >\ Dueb*y 

4-pty. M.R. 

600 

36.00 

North 928-M Thomas W. Smillie 

4-pty. M.R. 

600 

36.00 

North 981-M W. N. Roach, Jr. 

4-pty. M.R. 

600 

36.00 

North 981-Y James T. Newton 

4-pty*. M.R. 

600 

36.00 

North 1000-Y M. L. Bundy, Jr. 

4-pty. M.R. 

600 

36.00 

North 1024-M Rot. James D. Buhrer 4-pty. m.R. 

600 

36.00 

North 1098-M Mrs. Mary B. McRey- 

nolds 

• 

4-pty. M.R, 

600 

86.00 

North 1096-Y S. Jane Stewart 

4-pty. M.R. 

600 

36 .oO 
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Class of Service 

Rate 

lorth 1134-X A.L. Addlaon 

4-pty. X.R. 

600 

36.00 

Forth 1176-Y Thos. H. Young 

4-pty X. R. 

600 

36.00 

North 1214-X Patrick Shugruo 

4-pty. X.R. 

600 

36.00 

North 1264-U Charles X. Xerrill 

4-pty. X.R. 

600 

36.00 

North 129o-X Xrs. B. A. Atchison 

• 

4-pty. M.R. 

600 

36.00 

North 1315-X Xlss Xollie XcCarthy 

4-pty. M.R. 

600 

36.00 

North 1505-X Xlss Marie Sagrarlo 

4-pty. M.R. 

600 

36.00 

North 1538-X Mrs. Ik. A* Heaton 

4-pty. X.R. 

600 

36.00 

North 1567-Y Valter Donaldson 

4pty. M.R. 

600 

36.00 

North 1579-Y Albln Price 

4-pty. M.R. 

600 

36.00 

•North 1584-X C. C. Hall 

• 

4-pty. M.R. 

600 

36.00 

North 1687-Y. Nicholas Eokhardt, Jr.4-pty. X.R. 

600 

36.00 

North 1710-Y C. A. Slater 

4-pty. M.R. 

600 

36.00 

North 1725-X IX. E. Boulter 

(4-pty. M.R. 
fl Extension 

600 

42.00 

North 1734-X Xrs. Margaret A. Brown 4-pty. X.R. 

600 

36.00 

North 2062-Y W. P. Burns 

4-pty. M. R. 

600 

36.00 

North 2733-X Xrs. Mary E. Miller 

4-pty. M.R. 

600 

36.00 

North 2860-K Xlss Ellen P. Tree 

4-pty. M.R. 

600 

36.00 

North 3353-X Wallace XcK. Stowell 

4-pty. X.R. 

600 

36,00 

North 3369-M Xrs. 0. B. Stout 

4-pty. M.R. 

600 

36.00 

North 3649-M Xlss C. t. Pralley 

4-pty. M.R. 

600 

• 

36.00 

North 3813-X Xlss N. Morrison 

4-pty. K.R. 

600 

36.00 

North 3813-Y Xlss S. L. Ratcliffe 

4-pty. K.R. 

600 

36.00 

North 3820-X V. Prank Walker 

4-pty. K.R. 

600 

36.00 

North 3925-Y E. H. Waters 

4-pty. X.R. 

600 

36.00 

North 3827-Y Charles A. Pord 

4-pty. K.R. 

600 

36.00 

North 3948-X Victor B. Adler 

4-pty. X.R. 

600 

36.00 

North 44J.0-X Joseph W. Clary 

4-pty. X.R. 

600 

36.00 

North 4410-Y Robert H. Howard 

4-pty. X.R. 

600 

36.00 
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Columbia 972-M 

Oeorgo P. Whittlesey 

(4-pty. M.R. 
(l Extension 

600 

1 42.00 

Coluatoia 1157-Y 

0* If. Ruated 

4-pty. M.R. 

600 

36.00 

Columbia 1161-Y 

Kiss M. K. Reinburg 

4-pty. M.R. 

600 

36.00 

Columbia 1175-Y 

2. B. Stocking 

(4-pty. M.R. 
(1 Extension 

600 

42.00 

Columbia 1198-Y 

W. L. Clift 

4-pty. M.R. 

600 

36.00 

Columbia 1200-If 

John C. Norwood 

(4-pty. M.R. 
(1 Extension 

600 

42.00 

Columbia 1214-M 

Mrs • John J. Planagan 

4-pty. M.R. 

600 

36.00 

Columbia 1216-H 

Charles H. Underwood 

4-pty. M.R. 

600 

36.00 

Columbia 1226'V 

Darid Cranmer 

4-pty. M.R. 

600 

36.00 

Columbia 1226-Y 

E. H. Snyder 

4-pty. M.R. 

600 

36.00 

Columbia 1229-Y 

R. P. Downing 

4-pty. M.R. 

600 

36.00 

Columbia 1233-Y 

James Cowans 

4-pty. M.R. 

600 

36.00 

Columbia 1234-M 

C. H. Hall 

4-pty. M.R. 

600 

36.00 

Columbia 1234-Y 

Mrs. Hiram Buckingham 

4-pty. M.R. 

600 

36.00 

Columbia 1239-]f 

Hiss Kate R. Lorejoy 

4-pty. M.R. 

600 

36.00 

Columbia 1247-N 

S. S. Gain 

4-pty. M.R. 

600 

36.00 

Columbia 1252-M 

Lucius K. Tolman 

4-pty.. M.R. 

600 

36.00 

Columbia 4164-M 

Mrs. D. A. Ihltmer 

4-pty. M.R. 

600 

36.00 

Columbia 4161-H 

Town of Takoma Park, Md.4-pty. M.R. 

600 

36.00 

Columbia 4160-M 

Corporation of Takosm 

4-pty. M.R. 

600 

36.00 

Lincoln 12-H 

Miss Prances B. Espey 

4-pty. M.R. 

600 

.36.00 

Lincoln 88-M 

15. E. Curry 

4-pty. M.R. 

600 

36.00 

Lincoln 95-M* 

N* M. Brooks 

(4-pty. M.R. 

(1 Extension 

600 

42.00 

Lincoln 116-M 

American Tel. A Tel Co. 

(4-pty. M.R. 

(1 Extension 

600 

42.00 

Lincoln 116-Y 

H. 0. Bailey 

4-pty. M.R. 

600 

36.00\ 

Lincoln 194-M 

Leonard Sergeant 

4-pty. M.R. 

600 

36.00 

Lincoln 561-K 

Miss Alios C. Pletcher 

4-pty. M.R. 

600 

36.00 
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Lincoln 622-M 

Weetern Union Telegraph 




uo. 

4-pty. K.R, 

. 600 

36.00 

Lincoln 982-F 

X* K. Lundy 

4-pty. If.R, 

600 

36.00 

Lincoln 1223-M 

T. Do Mudd 

• 

4-pty. M.R, 

. 600 

• • 

36.00 

Lincoln 1528-Y 

Mrs* F.M. Tryon 

4-pty. M.R. 

600 

36.00 

Lincoln 1916-M 

J. N. Walker 

4-pty. M.R. 

600 

36.00 

Lincoln 1946-M 

Margaret McCutchen 

4-pty. M.R. 

600 

36.00 

Lincoln 2339-K 

tfre. H. W. Selah 

4-pty. M.R. 

600 

36.00 

West 15-Y 

Lee S. Mortimer 

4-pty. K.R. 

600 

36.00 

Wont 135-V 

John C. Kondrup 

6-pty. M.R. 

600 

27.00 

Wont 159-lf 

Mrs. M. Hannan 

4-pty. K.R. 

600 

• 

36.00 

Went 236-Y 

William D. Caeein 
• 

4-pty. M.R. 

600 

36.00 

Wont 309-Y 

Mrs# L. L. Kimball 

4-pty. M.R. 

600 

36.00 

Wost 605-Y 

Fred J. McKean 

(4-pty.. M.R. 

600 

42.00 

• 


(1 Extension 


West 1128-Y 

Albert Stabler 

(4-pty. M.R. 
(1 Extension 

600 

42; 00 

Clereland 2-K 

Mrs. A. M. Kingan 

4-pty. M.R. 

600 

36.00 

Cleveland 13-K 

John L. Ridgway 

4-pty. M.R. 

600 

36.00 

Cleveland 13-F 

George W. Speir 

4-pty. K.R. 

600 

36.00 

Cleveland 28-K 

Jos. Ludewig 

4-pty. M.R. 

600 

36.00 

Cleveland 28-w * 

Howard S. Gott 

4-pty. M.R. 

600 

36.00 

Cleveland 30-W 

Henry Lattemer 

4-pty. M.R. 

600 

36.00 

Cleveland 31-F 

Mrs. H. C. Pollock 

4-pty. M.R. 

600 

36.00 • 

Cleveland 31-R 

A. P. Seiler 

4-pty. M.R. 

600 

36.00 

Cleveland 225-K 

George H. Warner 

4-pty. M.R. 

600 

36.00 

Cleveland 257-F 

Mrs. L. H. Graham 

4-pty. M.R. 

600 

36.00 

Cleveland 354-K 

W. F. Fletcher 

4-pty. M.R. 

600 

36.00 

Cleveland 354-R 

H. Whitehead 

4-pty. M.R. 

600 36.00 

Cleveland 354-W 

A. K. Duckett 

4-pty. M.R. 

600 

36.00 

North 606-M 

S* Q. Smith 

4-pty. M.R. 

700 

36.00 

North 655-M 

A. J. Gwathney 

4-pty. M.R. 

600 

27.00 
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ton correspondent, Mr. C. C. Brainerd, that the Chesapeake and 
Potomac Company desires to cancel an existing contract between the 
said telephone company and the Brooklyn Daily Eagle. By the 
terms of this contract the complainant receives an unlimited com¬ 
mercial telephone service for a stipulated sum. The contract runs 
for a period of one year and contains a provision that 

Either the Company, or the subscriber, may terminate any con¬ 
tract for telephone service after the expiration of the term for which 
it was made by giving ten days’ notice in writing to the other party 
to such contract, but every such contract shall be deemed as continu¬ 
ing on the same terms, after the expiration of such term, unless it is 
terminated by such notice.” 

This class of service, known as flat rate business service, was filed 
with the Public Utilities Commission by the said telephone company 
as an obsolete rate. The term of the contract has expired, and the 
question before the Commission is: Does the continuance in force 
of the sendees provided by this contract and other contracts of like 
character constitute a discriminatory rate in violation of the Public 
Utilities Law? The Commission adopts the opinion of its 
84 General Counsel that the flat rate business service above re¬ 
ferred to is discriminatory in the meaning of the law and that 
the continuance in force of this and similar contracts discriminates 
against new subscribers who are refused similar service by the tele¬ 
phone company and perpetuates the very inequality of service which 
the Public Utilities Law was enacted to prevent. 

The Commission is therefore of the opinion that the flat rate busi¬ 
ness sendee is unlawful because of such discrimination and that the 
telephone company and all persons receiving this class of service 
under contracts similar to that referred to above are subject to the 
fines prescribed by the Public Utilities Law. 

A true copy. 

[seal.] J. L. SCHLEY, 

Executive Officer. 


(Here follow tables marked pp. 85 to 96, inc.) 
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Defendant's Exhibit 3. 

Rates and Regulations Covering Charges for Telephone Service by 
the Chesapeake and Potomac Telephone Company Within the 
District of Columbia in Effect March 4th, 1913 

Section 1. 


Direct and Party-line Service. 
Table 1. 


Business or Residence—Direct Line Message Rate. 


Number of local 


Additional 

messages to be 

Annual rate. 

local mes¬ 

sent in one year. 


sages (each). 

600 

$39 

5* . 

800 

48 

5* 

1,000 

57 

51 

1,200 

66 

4 i 

1.400 

72 

4* 

1,600 

78 

4* 

1,800 

84 

4? 

2,000 

90 

4* 

2,200 

96 

4 i 

2,400 

102 

4i 

2,700 

108 

3* 


Additional local messages may be contracted for in advance, in 
lots of 300, at $2.00 per hundred, the contract, however, not to be 
for more than 4.500 messages on any one line. 


Table 2. 


Business or Residence—Two-party Line Message Rate. 

Messages are not cumulative and no refund is made for unused 
messages. 

Number of local 

messages to be Rate per month, 

sent in one month. 

30 $2.50 


98 Table 3. 

Flat-rate Service. 

Residence Direct Line. $48.00 per Annum 


Additional 
local mes¬ 
sages (each). 

5 * 
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Table 4. 

Service with Coin Collector (Business or Residence). 

Direct Line sendee equipped with coin-collecting device is fur¬ 
nished at a rental of $30.00 per annum, plus 5^ for each outgoing 
local message. 

Auxiliary Lines and Stations. 

An auxiliary line and station will be furnished in connection with 
Private Branch Exchange or Direct Line Message Rate service at an 
annual rate of $30.00 per annum, subject to the following condi¬ 
tions : 

1. The auxiliary station must be located in the same building as 
the main station. 

2. The auxiliary station will not be listed. 

3. The auxiliary line will not be connected into a subscriber’s 
switchboard. 

4. The call numbers of auxiliary stations may or may not be con¬ 
secutive with the main station, as the subscriber may desire. 

5. All messages sent from auxiliary stations are accounted for as 
if sent from the main station. The subscriber may contract for 
local messages beyond the highest number in the schedule at the 
rate of advance for the last step in the schedule, the contract, how¬ 
ever, not to be for more than 4,500 messages for each line. 

Business and Residence Service—Application of. 

A. Business rates apply at the following locations: 

1. In Offices, Stores, Factories and all other places of a strictly 
business nature. 

2. In Boarding Houses, Offices of Hotels, Halls of Apartment 
Buildings, Colleges, Clubs, Hospitals and other institutions, 
Churches (except studies), or where an extension station is located 
in a shop, office or any place of a business nature. 

3. At any location where the listing of a title indicating a trade 
or profession is provided, except as specified under “B-3.” 

B. Residence rates apply at the following locations: 

1. In private residences where business listings are not provided. 

2. In private apartments of hotels where business listings 
99 are not provided and where service is confined to domestic use. 

3. In the office of a Physician, Nurse, Dentist or Veterinary 
Surgeon when such office is located in the subscriber’s residence and 
is not a part of an office building. In such cases the listing may indi¬ 
cate the subscriber’s profession, but only in connection with an indi¬ 
vidual name. (In the case of an Osteopath, “D. O.,” a Christian 
Scientist practitioner, “C. S.,” etc.) 

4. In the studies of clergymen located in churches. 

5. In a private stable or garage when strictly a part of a domestic 
establishment. 


7—2870a 
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Discounts. 

Charitable institutions, regularly incorporated, are allowed a dis¬ 
count of 33$% from any business rate for local sendee and equip¬ 
ment at such institutions. 

Clergymen, regularly ordained, are allowed a discount of 25% 
from the regular rates for local sendee and equipment in connection 
with their residences or studies. 

Employes of the Telephone Company are allowed a discount of 
50% from any standard residence rate for local sendee. This dis¬ 
count applies only to the initial rate for exchange sendee, and the 
minimum rate paid is not to be less than $24.00 per annum. No 
discount is allowed from the established rate for either extra equip¬ 
ment or mileage charges, nor does a discount apply in any case to 
service furnished at a'boarding house. 

Extension Stations. 

A. Rates. 

An extension station located in the same building with the main 
station, equipped with either wall or desk set, will be furnished at 
a rental of $6.00 per annum. Circuit charges for stations not located 
in the same building will be applied as outlined under the section 
covering mileage rates for extension lines. 

B. Wiring Plans. 

Extension stations will be connected under standard plans, as 
follows: 

Plan 1. Extension station without bell, connected directly on the 
line with main station. Calls can be sent or received at either sta¬ 
tion. Neither station can signal the other. A switch may be in¬ 
stalled without charge at the main station to cut off the extension 
station. 

This plan normally consists of one main station and one extension 
station. Two additional extension stations may, however, be added 
to the main station under the same plan of wiring. Only one 
100 extension will be connected with a party line main station. 

Not more than one building shall be connected by means of 
an extension station with a building in which the main station is 
located. 

Plan 2. Extension station with bell connected directly on the line 
with main station. Main station and extension station bells ring 
at the same time. Calls can be sent or received at either station. 
Neither station can signal the other. A switch may be installed 
without charge, either at the main station to cut off the extension 
station or at the extension station to cut off the main station. A 
switch may be installed without charge at the extension station to 
cut off the bell at the extension station. A magneto hand generator 
may be installed without charge at the main station for the purpose 
of signalling the extension station, provided the main and extension 
stations are in the same building. 
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This plan normally consists of one main station and one exten¬ 
sion station. Two additional extension stations may, however, be 
added to be connected with the main station under this plan of wir¬ 
ing* Only one extension will be connected with a party line main 
station. I\ot more than one building shall be connected by means 
of an extension station with the building in which the main station 
is located. 

This plan shall not be used on party lines in four-party selective 
ringing offices, except upon the approval of the Chief Engineer. 

Plan 3. Main and extension stations can call central office direct. 
Incoming calls are normally received at main station, which may 
signal extension station by using the magneto. Extension cannot 
signal the main station. By using switch, extension may receive 
signals from central office direct and cut off main station and bell. 
This switch may be omitted, however, in which event extension sta¬ 
tion cannot be signalled from central office, but can be signalled 
from the main station by using the magneto. 

This plan shall not be used to connect extension stations located 
off the premises from the main station. Monitor switchboard should 
be employed in such cases. 

This plan shall not be used in connection with four-party lines 
in any office, nor in connection with two-party lines in selective 
ringing offices. 

Plan 4. Provides for two extension stations, with bells, connected 
on one direct exchange line. Any station can call central office 
direct. Incoming calls are normally received at main station, which 
can signal either extension station by using the magneto. Neither 
extension can signal the main station. By using switches, extension 
No. 1 can cut off main station and extension No. 2, and extension 
No. 2 can cut off main station but not extension No. 1. These 
switches may be omitted, however, in which event the exten- 
101 sion stations cannot be signalled from central office, but can 
be signalled from the main station by using the magneto. 
Conversation cannot be held between the extension and the main 
stations. 

This plan shall not be used to connect extension stations located 
off the premises from the main station. Monitor switchboard should 
be employed in such cases. 

Plan 5. Provides for one extension station, with bell, in connec¬ 
tion with two direct exchange lines. Any station can call central 
office direct. Each main station can receive and send calls only on 
line to which it is permanently connected. Incoming calls are nor¬ 
mally received at the main stations, which can signal the extension 
by using the magneto. Extension cannot signal the main stations. 
By using switch, extension can cut off either main station and re¬ 
ceive signals from central office direct. This secrecy switch may be 
omitted, however, in which event extension station cannot be sig¬ 
nalled from central office, but can be signalled from either main 
station bv using the magneto. Conversation cannot be held be¬ 
tween the main stations and the extension. # . 

This plan shall not be used to connect extension stations located 
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off the premises from the main station. Monitor switchboard should 
be employed in such cases. 

Special plans of wiring will be provided where the subscriber’s 
requirements cannot be met with the standard plan, and provided a 
satisfactory operation under the plan of wiring desired can be ob¬ 
tained. Special charge will be made for special plans of this nature, 
depending on the cost in each individual case. 

C. Regulations. 

Flat Rate extension stations must be so located as to restrict their 
use to the subscriber and his representatives. 

Message Rate extension stations may be located at any point des¬ 
ignated by the subscriber. 

Party Line extension stations are confined to the building in 
which the main station is located. 

Interior Systems. 

Interior systems for connecting a number of stations on the same 
premises will be furnished upon condition that the subscriber pay 
the cost of installation (i. e., labor and material), excluding sta¬ 
tions and switchboard equipment, the equipment to be owned and 
maintained by this Company. 

102 System A. Consists of a switchboard with two or more 
stations. An operator is required and the system is operated 
similarly to a private branch exchange, except that it has no connec¬ 
tion with the Company’s public exchange. 

Rates. 

Switchboard (10 drops or less with associated answering 

jacks), per annum.$24.00 

Additional drops with answering jacks (in multiples of 5), 

each jack, per annum. 2.00 

Stations, each, per annum. 6.00 

System B. Consists of a switch at each station, by which any 
station may signal any other station by pressing a button. These 
stations have no connection with the Company’s central office. (Lim¬ 
ited to 50 stations.) 

Rates. 

Stations, per annum, each. 6.00 

Switching apparatus for 10 stations or less, per annum.... 24.00 

If more than ten stations are furnished, an additional charge 
for switching apparatus shall be made of Twenty Dollars ($20) for 
•each ten stations or less that may be added. 

Listings. 

A listing is usually confined to one line in the directory, and 
standard abbreviations for business designations and addresses are 
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used when necessary. Upon written request from a subscriber, his 
listing may be omitted from the directory; but such requests are 
discouraged as far as possible. 

The following regulations apply to listings in connection with 
the various forms of exchange service. 

A. Business Direct and Party Line Listings. 

1. Free Listings. 

(a) Direct Line Message Rate Service.3 listings 

(b) Direct Line Flat Rate Service. ...2 “ 

(c) Party Line Service.1 listing 

One additional free listing is also allowed for each auxiliary line 
and station, such listing to be of the same call number as the main 
station. 

Free listings in connection with a Direct Line station may be the 
names of members of the firm, officers of the corporation, or persons 
associated in business, including the residence of any party above 
described in which an extension is located; or the free listings may 
be those of business houses or trade names which the subscriber 
represents or owns, including other firms or corporations 
103 under the same control. 

2. Additional Listings at $3.00 Each per Annum. 

Extra listings are available in connection with either direct or 
party line stations to any persons to whom the telephone is ac¬ 
cessible. 

B. Residence Direct and Party Line Listings. 

1. Free Listings. 

(a) Direct Line (excepting Companv Employes’ Station) .2 listings 

( b) Party Line Station.1 listing 

Free listings are restricted to members of subscriber’s family or 
to individual names of associated physicians, dentists, veterinary 
surgeons or nurses when residing in the same household. In the 
latter group of cases listings may indicate the subscriber’s profession. 
(In the case of an Osteopath, “D. 0.;” a Christian Scientist prac¬ 
titioner, “C. S.,” etc.) 

2. Additional Listings at $3.00 Each per Annum. 

(а) Under Message Rate contracts extra listings are available in 
connection with either direct or party line stations to any person 
to whom the telephone is accessible. 

(б) Under Flat Rate contracts extra listings are allowed in con¬ 
nection with either direct or party line stations only when the rela¬ 
tion between the subscriber and the party desiring the listing is as 
enumerated above under “B-l.” 
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3. Employes’ Discounted Service. 

Only one free listing, consisting of the subscriber’s name, is 
allowed, unless two or three employes reside at the same address 
and use the same telephone, when the name of each employe may be 
listed. 

No charge listings are allowed. 

C. Private Branch Exchange Listings. 

All Private Branch Exchange listings, whether free or paid for, 
must be of the same call number, with the following exceptions: 

An auxiliary switchboard trunk may be listed, provided the call 
number is not consecutive with the main switchboard trunks. 

Where separate firms or corporations under the same control are 
served from the same Private Branch Exchange board, separate 
series of call numbers may be assigned to the trunks and one num¬ 
ber in each series listed, provided the number of trunks in each 
series is not less than the minimum number required under the 
Private Branch Exchange schedule. 

104 1. Free Listings. 

The number of free listings depends upon the equipment con¬ 
tracted for, as follows: 


Minimum equipment.4 listings 

For each additional trunk line.1 listing 

For each auxiliary line.1 listing 

For each extension line on which mileage is charged.1 listing 


All parties receiving free listings must be related to the sub¬ 
scriber as described in “A-l” for business or “B-l” for residence 
sendee. Exception: In the case of hotels and apartment houses, one 
listing of a permanent or season guest for each station is allowed. 

Hotels or apartment houses having Private Branch Exchange 
service may be listed either under “Hotel” or under the alphabetical 
listing of the particular hotel or under both. 

2. Additional Listings at $3.00 Each per Annum. 

(a) Under Message Rate contracts extra listings are available to 
any person to whom the Private Branch Exchange stations are ac¬ 
cessible. 

( b ) Under Flat Rate contracts extra listings are allowed only 
when the relation between the subscriber and the party desiring the 
listing is as enumerated above under “B-l.” 

D. Suburban Listings. 

A subscriber receiving sendee in a suburban exchange may have 
his name listed in the Washington directory at a charge of $3.00 
per annum for each listing. The call number designation will not 
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appear with such listing, the name and address being given with 
a reference to the section of the directory containing the complete 
listing. 

E. General Regulations. 

1- Listing charges date from the first of the month following 
the initial issue of the directory in which the 'listing appears, and 
are payable monthly or annually in advance, depending on the 
method of payment for service under the main contract. The charge 
for an extra listing is automatically discontinued by the termination 
of the main contract or it may be otherwise discontinued, effective 
as of the date of issue of a new directory. 

2. Indented listings are arranged for where subscribers have serv¬ 
ice at more than one location within the territory covered by the same 
alphabetical list. These listing- may include tw^o or more business 
listings falling under the same name where a captain is not required, 
or the subscriber’s business and residence listings, as follows: 


Doe, John, Lawyer, 600 Pennsylvania Ave...Main 4260 

Residence, 1700 R St. N. W...North 45 


105 Mileage. 

Extra Exchange Line Mileage. 

In case a subscriber desires connection with a central office other 
than the one designed to serve the area in which he is located, the 
mileage charge for such connection is $12.00 per quarter mile or 
fraction thereof, based on the circuit distance from the subscriber’s 
location to the boundary of the initial rate area of the district with 
wdiich connection is made. In addition to this, the subscriber is 
also required to contract for local service in his proper exchange 
district. 

Extension Line Mileage. 

No charge is made for extension lines connecting stations located 
in the same building. For extension lines connecting extension 
stations with the main station or a Private Branch Exchange sta¬ 
tion with a Private Branch Exchange switchboard, where the ex¬ 
tension or Private Branch Exchange station is not in the same build¬ 
ing with the main station or Private Branch Exchange switchboard, 
the following charges apply: 

For each pair of wires not exceeding 300 feet in 

length, route measurement. $6.00 per annum 

For each pair of wires exceeding 300 feet in 
length, for each *4 mile of circuit or fraction 
thereof. 12.00 per annum 

Exception: Circuits connecting outlying stations of a No. 2 Private 
Branch Exchange will be charged for as follows: 

(a) Where the station is so connected that it can call the main 
station only, namely; by running three wires from the main station, 
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the charge for each 100 feet or fraction thereof, circuit measure¬ 
ment, is $1.00 per annum, with a minimum charge of $6.00 per 
annum. 

(6) Where full intercommunication and exchange sendee is de¬ 
sired, the station is connected by running lead covered cable, the 
charge for each 100 feet or fraction thereof, circuit measurement, 
being $3.00 per annum, with a minimum charge of $12.00 per 
annum. 


Tie Line Mileage. 

A tie line is intended only for inter-communication between the 
switchboards which it connects and the stations directly connecting 
thereto. It is not intended for use in obtaining general exchange 
service through either of the Private Branch Exchange switch¬ 
boards with which it connects. 

The rate for each % mile of circuit or fraction thereof is $12 per 
annum. 

106 Pole Line Construction. 

1. Subscribers are required to contribute toward the cost of build¬ 
ing the necessary pole line on a public highway whenever the cost 
of such pole line is excessive compared with the revenue which the 
Company receives. No positive rule can be given, as each case must 
be determined on its individual merits; but the principal factors 
taken into consideration are the likelihood of securing additional 
subscribers along the route and the possibility of using the line for 
trunk purposes. 

2. In case it is necessary to place poles (not to include block con¬ 
struction of main lines to Telephone Company) on private property 
in order to furnish service, the subscriber shall be required to either: 

(а) Furnish, erect and maintain the necessary poles in accord¬ 
ance with the Company’s specifications: or 

(б) Pay to the Telephone Company the cost of furnishing and 
erecting the necessary poles, plus 10% for supervision, such poles to 
be thereafter maintained bv the subscriber. 

The Company will provide and maintain, without additional 
charge, the necessary telephone circuits on said poles. 

Private Branch Exchange Rates. 

A. Annual Rates for Service and Equipment. 

No. 1 Private Bank Exchanges. 


Annual rate. 

Minimum Equipment: 

Switchboard and operating set, 2 trunk lines and 2 stations 
(exclusive of circuit changes) and the right to send in one 
year 2,400 local messages. $144 
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Additional Equipment: 

Additional trunk lines, each. 24 

Additional stations (exclusive of circuit charges) each. 6 


Additional local messages 3^ each, or $2.50 per hundred if con¬ 
tracted for in advance in lots of 600. 

No. 1 Private Branch Exchanges. 

Annual Contract—Monthly Settlement Basis. 

Minimum Equipment: 

Switchboard and operator’s set, 2 trunk lines and 2 stations, 

(exclusive of circuit charges) per annum. 84 

Local messages 2 y 2 f each; not less than 200 local messages to be 
paid for each month. 

107 No. 2 Private Branch Exchanges. 

No. 2 Private Branch Exchange business service will be furnished 
at rates the same as those specified above for No. 1 Private Branch 
Exchange service, provided the installation is limited to a ten-point 
switch, which provides for a maximum of eight stations and two 
trunk lines. In case an installation requiring a twenty-point switch 
is desired, it will be furnished at a rate of $120 per annum in excess 
of the rates specified above. 

The charge for minimum equipment in connection with No. 2 
Private Branch Exchange service covers the main station and neces¬ 
sary switching devices, in lieu of the switchboard and operating set 
outlined in connection with the No. 1 equipment. 

No. 2 Private Branch Exchanges (Residence). 

Flat Rate. 


Minimum Equipment: 


Annual rate. 


Consisting of main station and switching devices, 1 Flat Rate 
trunk line and 3 additional stations (exclusive of circuit 


charges). $84 

Additional stations (exclusive of circuit charges) each. 6 

Additional trunk line, including 1 station. 48 


Installations at the above rates are limited to a ten-point switch, 
which provides for a maximum of 8 stations and 2 trunk lines. In 
case an installation requiring a twenty-point switch is desired, it will 
be furnished at a rate of $120 per annum in excess of the rates speci¬ 
fied above. 


8—2870a 
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B. Installation Charges. 

Private Branch Exchange Systems are installed without charge ex¬ 
cept where the installation is exceptionally expensive, due to un¬ 
usual conditions, such as re-inforced concrete building, etc., or when 
the system is not likely to be reasonably permanent, when an in¬ 
stallation charge is applied. 

Private and Leased Lines and Equipment. 


For each % mile or fraction thereof of circuit, route meas¬ 
urement, per annum. $12 

For each main station furnished and maintained by the Tele¬ 
phone Company in connection with a private line, per 

annum. 12 

For each extension station furnished in connection with a 

private line main station in the same building, per annum. 6 
Telephone instruments maintained by the subscriber fur¬ 
nished in connection with private lines, per annum. 3 

Telephone or Morse telegraph instruments furnished and 
maintained in connection with private or leased lines, each, 
per annum. 12 


108 Public Telephones. 

A. Purpose of Public Telephones. 

Public telephones are installed for the use of the general public 
and their use by the occupants of the premises in which they are 
located is only an incidental part of the purposes for which such 
telephones are intended. 

B. Selection of Location. 

The Company recognizes its responsibility for providing adequate 
telephone facilities to meet all reasonable public requirements, and 
in the discharge of this responsibility, the decision as to the extent, 
character and location of the public telephone facilities to be provided 
in any given locality rests with the Company. 

In the selection of premises the Company endeavors to secure the 
most suitable of those available for the purpose, public convenience 
considered, only such premises being considered available as are 
conveniently accessible to the general public. The character of the 
premises or the location of the equipment should not be such as to 
offer risk to the Company’s property or receipts. 

C. Public Telephone Agents. 

Except at locations where the Company arranges for space and 
installs public telephones without arranging for supervision on the 
part of the tenant, persons with whom arrangements are made for 
the installation of public telephones are designated as “Public Tele¬ 
phone Agents.” 
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D. Equipment. 

Public telephones may be equipped with either the standard type 
of instruments or with coin box collecting device, the decision as to 
which style shall be furnished resting primarily with the Company, 
the preference of the Agent being given as much consideration as is 
possible. Booths are furnished when, in the judgment of the Com¬ 
pany, they are justified by the volume of the traffic, and other cir¬ 
cumstances. Auxiliary lines and instruments are installed where 
the volume of traffic is too great to be properly cared for by one tele¬ 
phone. In all cases the Company will furnish and display such of 
its standard signs as are necessary to properly advertise the station. 

E. Telegrams by Telephone. 

Public telephones may be used to send telegrams by telephone to 
any telegraph office. Where arrangements have been made by the 
Telegraph Company for such collections, the Public Telephone 
Agent wdll personally collect the charge for the telegram at the time 
the telegram is sent, except where the arrangement is with the Tele¬ 
phone Company and the station is equipped with coin box, in which 
case the payment for the telegram is deposited in the box at the re¬ 
quest of the telephone operator. 


109 Removal Charges. 

The following charges apply for the removal of equipment fur¬ 
nished under contract at standard rates: 

Removals—District of Columbia. 

Effective March 1, 1912. 

When at the request of a subscriber the Company is required to 
remove a station from one location to another, the following charges 
will apply: 

(a) For each station moved within a building, except a station of 
a No. 2 Private Branch Exchange, $2.50. 

For each line and station moved from one building to another, 
$6.00, plus $2.50 for each extension station. 

( b ) Removal of a Private Branch Exchange or a station of a No. 
2 Private Branch Exchange is made at actual cost. 

(c) The removal of booths and other special equipment is made 
at actual cost. 

( d ) Charge may be waived when the subscriber contracts for a 
better class of service at his new address. 

(e ) In cases where the initial period of a contract has expired, 
the removal charge will be waived if the subscriber agrees to renew 
his contract for a full year. 
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110 The Chesapeake and Potomac Telephone Company. 

Rate Circular No. 8. Series of 1912. 

Supersedure of Contracts. 

Transfer of Contracts. 

Termination of Contracts. 

Rates for Service for Periods of Less Than One Year. 

(Effective Jan. 1st, 1913.) 

The following rates and regulations covering Supersedure of Con¬ 
tracts, Transfer of Contracts, Termination of Contracts and Rates for 
Service for Periods of Less than One Year, are made effective at once; 
all rates and regulations inconsistent with the provisions of this cir¬ 
cular are abolished. 


Supersedure of Contracts. 

1. Wholesale Message Rate Contracts. 

(a) Subscribers at those Message Rate schedules under which no 
refund for unused messages is allowed in consideration of the re¬ 
duced rate quoted, who use messages in excess of the number con¬ 
tracted for, will be allowed the following adjustment. 

An increase of local messages to be sent in each year, not involv¬ 
ing a change in class of line, may he covered either by supplemental 
contract or a superseding contract for the increased number of mes¬ 
sages, and should be made effective from the beginning of a contract 
year. The increase of local messages contracted for shall not be made 
effective prior to within 14 months of the date on which the applica¬ 
tion for such increase in messages was made. 

'(b) A direct Line Wholesale Message Rate subscriber changing 
to a Private Branch Exchange, either Wholesale or Retail, under 
contract for the same or a higher number of messages, shall be given 
the advantage of the most favorable rate under the Wholesale 
Message Rate schedule for the portion of the year under the super¬ 
seded contract ; but the charge under the supedseded contract shall 
not be less than the pro rata part of the annual rate for equipment 
and local messages as provided for in the contract. The superseding 
contract will not be terminable until one year from date of super¬ 
sedure, except as otherwise provided for herein. 

(c) Subscribers at Wholesale Message Rate schedules shall not be 
privileged to supersede during the initial period of a contract from 
a higher to a lower number of local messages except upon the terms 
as hereinafter provided for the termination of such contracts. 
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Ill 2. Flat Rate and Retail Message Rate Contracts. 

(a) Any Flat Rate or Retail Message Rate contract may be super¬ 
seded at any time by a new contract at any regular rate except when 
the proposed change in class of service involves either a serious sac¬ 
rifice of original construction or unusual new construction. 

(b) An increase of local messages to be sent in each year under a 
Retail Message Rate contract, not involving a change in class of 
line, may be covered either by a supplemental contract or a supersed¬ 
ing contract for the increased number of messages and should be 
made effective from the beginning of a contract year. The increase 
of local messages contracted for shall not be made effective prior to 
within fourteen (14) months of the date on which the application 
for such increase of messages is made. 

(?) A Retail Message Rate subscriber changing to a better class 
of line shall be given the advantage of the most favorable rate under 
the Retail Message Rate schedule for the portion of the year under 
the superseded contract, but the superseded contract shall not be 
adjusted on the basis of a higher number of local messages than is 
provided for in the superseding contract. 

(d) A Flat Rate business or residence application superseding a 
Message Rate should, if practicable, be made effective from the first 
of the current month, in which event the contract will be adjusted 
for the fraction of the year the contract was in effect, on the basis of 
the most favorable rate under the Retail Message Rate schedule. 
In adjusting the account, the subscriber shall be allowed the propor¬ 
tionate number of messages covered by the schedule rate for the 
period the Message Rate contract was in effect and charged for each 
local message beyond the proportionate number at the rate for ad¬ 
ditional messages. 

(?) If more favorable to the subscriber, a Flat Rate residence or 
business application superseding a Message Rate of a not higher class 
of line shall be made effective from the beginning of the current con¬ 
tract year of the Message Rate contract. In this case the subscriber 
shall be charged at the Flat Rate from the beginning of the contract 
year and be given credit for all payments for local service made on 
account. 

(/) A Message Rate application superseding a Flat Rate should, 
if practicable, be made effective from the first day of the following 
month and shall in no case be made effective prior to date of com¬ 
pletion. 

(g) All other superseding applications involving a change in 
class of service or location should be made effective “on comple¬ 
tion. 

112 Transfer of Contracts. 

Where there is no reason to question the responsibility of either 
party, a subscriber under contract for service at established annual 
rates may transfer his contract to another party at the same location 
under the following conditions. 
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(a) If both the new and old parties understand the terms of the 
original contract and status of the account and the new party wil¬ 
lingly assumes all the obligations thereunder, a “Change of Party” 
form (Form No. 2140) shall be signed by both the old and new sub- 
subscriber. Bills will be rendered without any adjustment to or 
from a particular date, the name only being changed on the bill, 
but proper changes will be made in central office records and list¬ 
ings in the directory when issued. 

(b) If the new party is not willing to assume payment of the old 
account, a contract signed by the new party shall be taken to super¬ 
sede the contract with the former subscriber. The superseding con¬ 
tract should contain indorsements as to (1) date on which it is to 
become effective (2) address to which bill to close account under 
superseded contract is to be sent (3) retain present call number or 
change present call number. 

(c) The call number of a telephone affected bv a superseding con¬ 
tract covering a change of party shall be changed in all cases unless 
it is clearly shown that the new party is in fact the successor of and 
is entitled to receive the incoming messages for the listed call num¬ 
ber. In case the new subscriber desires to retain the listed call 
number, a particular effort should be made to have him sign the 
change of party form and assume any outstanding indebtedness 
under the superseded contract. In case there is any doubt as to the 
propriety of assigning the listed call number, the subscriber whose 
name is listed should assent in writing. 

Termination of Contracts. 

1. Wholesale Message Rate Contracts. 

(a) When the initial period of the contract has expired, when the 
station has been in service continuously in the same location at the 
same address one year or longer, when the premises on which the 
station is located are abandoned because of destruction or damage 
by the elements or when the service is discontinued on account of the 
death of the subscriber, or death in the household or firm necessi¬ 
tating the breaking up of the household or firm, a Wholesale Message 
Rate contract may be terminated by a reasonable notice, upon pay¬ 
ment of the proportionate annual rate for equipment and local mes¬ 
sages, during the actual period of service. 

113 (b) Where a subscriber for Wholesale Message Rate serv¬ 

ice moves and the new tenant signs for the same class of serv¬ 
ice under contract for the same or a higher number of messages, the 
original subscriber may terminate his contract upon payment of the 
proportionate annual schedule rate for the equipment and local mes¬ 
sages used to date of supersedure by new tenant. The superseding 
subscriber who continues without interruption wholesale message 
rate service under contract for the same or a higher number of mes¬ 
sages or any other class of exchange service shall be given the privi¬ 
lege of terminating the superseding contract at or after the date the 
initial period of the original contract would have expired, upon pay- 
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superseding contract at or after the date the initial period of the 
original contract would have expired, upon payment of the pro¬ 
portionate annual rate for equipment and local service. 

'Exception: —The above regulation shall not apply in the 
termination of a P. B. X. contract where the installation of re-*~ 
moval of the P. B. X. equipment is involved. 


RATES FOR SERVICE FOR PERIODS OF LESS THAN ONE YEAR. 

' • 

The schedule of rates for service for periods of less than one year shall 
apply to all cases where such service is pre-applied for and to all cases 
where an annual contract which is not subject to termination under the 
foregoing regulations, is terminated by the Company for non-payment 
of other breach of the contract terms by the subscriber, or is terminated 
by the subscriber except as otherwise provided in the foregoing para¬ 
graphs. • 

f^t rate contracts. Schedule of initial Plat Rates for main station 
and local service for periods of less than one year, together with the 
termination charges for annual contracts terminated within the initial 
period, each .associated with corresponding initial annual Flat Rates 
heretofore established. At designated Season Resorts for service furn¬ 
ished during any portion of the Season Period, the regulations governing 
Season Rates shall apply. 


Annual Flat Rate 

Rate 

for 

1 Mo. 

Rate 

for 

2 Mo. 

Rate 

for 

3 Mo. 

Rate 

for 

4 Mo. 

Rate 

for 

5 Mb. 

Rate 

for 

6 Mo. 

for 

7 Mo. 

Rate 

for 

8 Mo. 

Rate 

for 

9 Mo. 

for 

10 Mo. 

Rate 

for 

11 Mo. 

Rate 

for 

12 Mo. 

$12.00 or leas 

Charge full annual rate for any period less 

than one year. 





$15.00 Short T4hn rate 
Termin. Charge 

12.25 

11.00 

12.50 

10.00 

12.75 

9.00 

13.00 

8.00 

13.25 

7.00 

13.50 

6.00 

13.75 

5.00 

14.00 

4.00 

14.25 

3.00 

14.50 

2.00 

14.75 

1.00 

15.00 

$18.00 Sh?rt Term rate 
Termin. Charge 

12.50 

11.00 

13.00 

10.00 

13.50 

9.00 

14.00 

8.00 

14.50 

7.00 

15.00 

6.00 

15.50 
5 00 

ltkOO 

4.00 

16.50 
• 3.00 

17.00 

2.00 

17.50 

1.00 

18.00 

at • • • 

$24.00 Short Term rate 
Termin. Charge 

13.55 

11.55 

14.50 

10.50 

• 

15.45 

9.45 

16.40 

8.40 

17.35 

7.35 

18.30 

6.30 

19.25 

5.25 

20.20 

4.20 

21.15 

3.15 

'22.10 

2.10 

23.05 

1.05 

24.00 

# 

$30.00 Short Term rate 
Termin. Charge 

t 

14.60 

12.10 

16.00 

11.00 

17.40 

9.90- 

18.80 

8.80 

20.20 

7.70 

21.60 

6.60 

23.00 

5.50 

24.40 

4V0 

25.80 

3.30 

27.20 

2.20 

28.60 

1.10 

30.00 

$36.00 Short Term rate 
Termin. Charge 

15.65 
12 65 

17.50 

11.50 

19.35 

10.35 

21.20 

9.20 

23.05 

8.05 

24.90 

6.90 

26.75 

5.75 

28.60 

4.60 

30.45 

3.45 

32.30 

2.30 

34.15 

1.15 

36.00 

$42.00 Short Term rate 
Termin. Charge 

16.70 

13.20 

19.00 

12.00 

21.30 

10.80 

23.60 

9.60 

25.90 

8.40 

28.20 

7.20 

30.50 

6.00 

32.80 

4.80 

35.10 
3 60 

37.40 

2.40 

39.70 

1.20 

42.00 

848.00 Short Term rate 
Termin. Charge 

17.75 

13.75 

20.50 

12.50 

23.25 26.00 
11.23“ 10.00 

28.75 

8.75 

31.50 

7.50 

34.25 

6.25 

37.00 

5.00 

39.75 

3.73 

42.50 

2.50 

45.25 

1.25 

48.00. 

$54 00 Short Term rate 
Termin. Charge 

18.80 

14.30 

22.00 

13.00 

25.20 

11.70 

28.40 
10 40 

31.60 

9.10 

34.80 
7.SO 

38.00 

6.50 

41.20 

5 20 

44.40 

3.90 

47.60 

2.60 

50.80 
1.30 . 

54.00 

»/•••• 

$60.00 Short Tern rate 
Termin. Charge 

19.85 

14.85 

23 50 
13.50 

27.15 

12.15 

30.80 

10.80 

34.45 

9.45 

38.10 

8.10 

41.75 

6.75 

45.40 

5.40 

49.05 

4.05 

52.70 

2.70 

56.35 

1.35 

60.00 

$66.00 Short Term rate 
Termin. Charge 

20.90 

15.40 

25. 00 
14.00 

29.10 

12.60 

33.20 

11.20 

37.30 

9.80 

41.40 

8.40 

45.50 

7.00 

49.60 

5.60 

53.70 

4.20 

57.80 

2.80 

61.90 

1.40 

66.00 

$72.00 Short Term rate 
Termin. Charge 

21.95 

15.95 

26.50 

14.50 

31.05 

13.05 

35.60 

11.60 

40.15 

10.15 

44.70 

8.70 

49.25 ' 
7.25 

53.80 

5.80 

58.33 

4.35 

62.90 

2.90 

67.45 

1.45 

72.00 
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ment of the proportionate annual rate for equipment and local 
sendee. 

Exception: The above regulation shall not apply to the termina¬ 
tion of a P. B. X. contract where the installation or removal of the 
P. B. X. equipment is involved. 

2. Flat Rate and Retail Message Rate Contracts. 

(a) When the initial period of the contract has expired; when the 
station has been in sendee continuously in the same location at the 
same address one year or longer; when the premises on which the 
station is located are abandoned because of destruction or damage 
by the elements; or when the service is discontinued on account of 
the death of the subscriber or death in the househald or firm neces¬ 
sitating the breaking up of the household or firm, a Flat Rate or 
Retail Message Rate contract may be terminated, by a reasonable 
notice, upon payment of the proportionate annual rate for the equip¬ 
ment and local messages, during the actual period of service. 

(b) In case of a subscriber who has made a change in his class of 
sendee. Message Rate to Flat Rate, party line to direct line, or vice 
versa, the superseding contract may be cancelled at any time upon 
payment of the proportionate annual rate for equipment and local 
service, provided continuous service has been rendered in connection 
with the same telephone station at the same location and at the same 
address, for a full year under the original and superseding contracts. 

(c) Where a subscriber for Flat Rate or Retail Message Rate 
sendee moves and the new tenant signs for any class of exchange 
service at the same location, effective from date of termination by 
previous subscriber, the original subscriber may terminate his con¬ 
tract upon payment of the proportionate annual schedule rate for 
the equipment and local messages used, to date of supersedure 
by new tenant. The superseding subscriber, who continues with¬ 
out interruption any class of exchange service, other than Whole¬ 
sale Message Rate, shall be given the privilege of terminating the 


(Here follows page marked 114.) 


115 (a) The minimum charge will be for one irtonth. For 

fractional parts of succeeding month’s charge the proportion¬ 
ate part of the amount by which the rate increases for each additional 
month. 

(b) To determine charge in connection with any annual rate not 
specified above, add to the proportionate part of such annual rate, the 
termination charge specified above for the next higher annual rate. 

3. Message Rate Contracts. 

(a) Wholesale Message Rate Contracts. Contracts at those Mes¬ 
sage Rate schedules under which no refund for unused Messages is 
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allowed in consideration of the reduced rate quoted, in the event of 
termination before the expiration of the initial period, shall, except 
as otherwise provided in the foregoing paragraphs, be adjusted so 
that the charge for equipment and local sendee shall be the same as 
if the contract were originally made at the regular Retail Message 
Rate schedule. The charge for any period of service, however, shall 
not be less than a pro rata part of the annual rate specified under the 
Wholesale Message Rate contract. 

Exceptions. 

(1) If the total charge for main station and local messages used 
during a period of less than one year, computed on the basis of the 
regular Retail Message Rate schedule would be in excess of the an¬ 
nual rate provided for in the contract to be paid for an equal or 
greater number of messages, the full annual message rate provided 
for in the contract shall be charged. 

(2) If the number of local messages used during the period of 
less than one year is equal to or greater than the annual number of 
messages contracted for. the full annual rate for main station and 
local messages, provided for in the contract, plus the contract rate for 
each additional message, shall be charged. 

( b ) Retail Message Rate Contracts. 

(1) When messages used equal or exceed the minimum specified 
in the schedule, charge the schedule rate for the number of mes¬ 
sages actually used, as if such number were used in one year. 

(2) When messages used are less than the minimum specified 
in the schedule, charge such proportion of the minimum annual 

rate as the number of messages used bears to the number of 
116 messages covered by such rate; the charge not to be less than 
that obtained by applying the charge for the period of actual 
service as specified in paragraph 2 hereof for the annual Flat Rate 
corresponding to the minimum annual Message Rate in the schedule 
under which the contract is written. 

Exception: In those cases where the subscriber was privileged to 
supersede his Message Rate contract to a Flat Rate contract and to 
have it made effective from the beginning of the contract year, the 
charge for local service and equipment shall not exceed the appro¬ 
priate Flat Rate for a period of less than one year provided for in 
paragraph 2 hereof. 

(c) Message Rate with Coin Collector. Charge for messages actr 
ually sent at the rate per message specified in the contract, plus the 
fixed annual charge in full. The total charge, however, shall not be 
less than that obtained by applying the charge for the period of 
actual sendee as specified in paragraph 2 hereof for the annual Flat 
Rate corresponding to the Annual Minimum Guarantee in the sched¬ 
ule under which the contract is written. 

4. Auxiliary Line and Station Rates. Charge for the period of 
actual service, the amount specified in paragraph 2 hereof to be 





CHESAPEAKE AND POTOMAC TELEPHONE CO., ETC. 65 


charged in connection with Flat Rate contracts, at the annual rate 
corresponding to the rate for the Auxiliary Line and Station. 


, 5. Private Branch Exchange Rates. 

(a) Wholesale Message Rate Contracts for Private Branch Ex¬ 
change Service. Private Branch Exchange contracts at those Mes¬ 
sage Rate schedules under which no refund is allowed for unused 
messages in consideration of the reduced rate quoted, in the event of 
termination before expiration of the initial term, shall, except as 
otherwise provided in the foregoing paragraphs, be adjusted so that 
the charge for equipment and local sendee will be the same as if the 
contract were originally made at the regular Retail Message Rate 
schedule. The charge for messages used during any period of serv¬ 
ice, however, shall not be less than a pro rata part of the annual rate 
for messages specified under the Wholesale Message Rate Contract. 

! Exceptions. 

(*) charge for minimum equipment and local mes¬ 

sages used during a period of less than one year, computed on the 
basis of the regular Retail Message Rate Private Branch Exchange 
schedule, would be in excess of the annual rate provided for 
11/ in the Wholesale Message Rate contract, to be paid for an 
equal or greater number of messages, the full annual rate for 
minimum equipment and local messages provided for in the Whole¬ 
sale Message Rate Contract shall be charged. 

(2) If tlie number of local messages used during the period of 
less than one year is equal to or greater than the annual number 
contracted for, the full annual rate for the minimum equipment 
and local messages provided for in the Wholesale Message Rate con- 

% *f ac ^’ P , t ie rate for each of any additional local messages 

shall be charged. & ’ 

Sendee ^ ^ Message Rate Private Branch Exchange 

(1) Private Branch Exchange Switchboard. Charge the propor¬ 
tionate annual rate for the period of actual service, plus one-half the 
proportionate annual rate for the remaining period of the full year 

The minimum charge shall be three-fourths of the established an¬ 
nual rate. 

(2) Private Branch Exchange Trunk Lines. Charge for the 
period of actual service the amount specified in paragraph 2 hereof 
to be charged in connection with a Flat Rate contract, at the annual 
rate corresponding to the trunk line rate. Upon disconnection of 
individual trunk lines, the lines longest in service shall be assumed 
to be the ones disconnected. 

(3) Pm ate Branch Exchange Stations. Charge the proportion¬ 
ate annual rate for the period of actual service plus one-half of the 
proportionate annual rate for the remaining period of the full year. 
The minimum charge shall be three-fourths of the established an¬ 
nual rate. I pon disconnection of individual stations of a Private 

9—2870a 
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Branch Exchange system located on the same premises with the 
switchboard, the stations longest in service shall be assumed to be the 
ones disconnected. 

(4) Local Messages under Retail Message Rate Private Branch 
Exchange Contracts. 

(a) When messages used equal or exceed the minimum specified 
in the schedule, charge the schedule rate for the number of messages 
actually used as if such number were used in one year. 

( b ) When messages used are less than the minimum specified in 
the schedule, charge such proportion of the minimum annual rate 
as the number of messages used bears to the number of messages 

covered by such rate; the charge not to be less than such pro- 
118 portion of the minimum annual rate for messages as the ex¬ 
pired portion of the year shall bear to the whole year. 

6. Switchboards of All Classes Except as Otherwise Provided For. 
Charge the proportionate annual rate for the period of actual service, 
plus one-half the proportionate annual rate for the remaining period 
of the full year. The minimum charge shall .o three-fourths of the 
established annual rate. 

7. Extension Stations, Private Line Stations and Interior Systems. 
Charge the Proportionate annual rate for the period of actual sendee, 
plus one-half the proportionate annual rate for the remaining period 
of the full year. The minimum charge shall be three-fourths of the 
established annual rate. Upon disconnection of individual stations 
located on the same premises with the main station, those longest in 
sendee shall be assumed to be the ones disconnected. 

8. Miscellaneous Equipment. Charge the proportionate annual 
rate for the period of actual sendee, plus one-half the proportionate 
annual rate for the remaining period of the full year. 

9. Excess Exchange Line Mileage. Extra-Exchange Line Mile¬ 
age. Extension, Tie, Private and Leased Line Circuits. Charge the 
proportionate annual rate for the period of actual service, plus one- 
fourth the proportionate annual rate for the remaining period of the 
full year. 

10. Extra Directory Listings. Charge for the period of listing in 
the directory at the proportionate annual rate. 

11. Listing of a Non-Subscriber and Use of a Subscriber’s Service. 
Charge for the period of service at the proportionate annual rate; the 
minimum charge in any one case shall be one-fourth of the full an¬ 
nual rate for such listing and use of sendee. 

12. Rural Line Service. The initial period of contracts covering 
Rural Line Sendee, i. e., exchange service furnished at the Com¬ 
pany’s Central Offices by means of lines and equipment owned and 
maintained wholly or in part by the subscribers, is dependent in 
great part upon the amount of plant required to be provided by the 
Company, in order to connect privately-owned circuits with the Com¬ 
pany’s Central Offices. Ordinarily, the termination of such contracts 
within their initial period, will not be permitted without the payment 
of the full charges for local sendee during the entire initial period 
of the contract. However, the Commercial Department representa¬ 
tives are authorized to permit the discontinuance of individual rural 
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line stations upon payment of the annual rate for a period of at least 
one year, provided that the rate for the minimum of six stations for 
each circuit furnished shall be paid for during the entire initial 
period of the contract. 

119 13. Equipment furnished by Telephone Company: In¬ 

stalled and Maintained by Subscriber. Charge proportionate 
annual rate for the period of actual service. However, the charge 
for any item of equipment shall not in any case be less than one- 
twelfth of the established annual rate. 

14. Sendee for Periods of Less Than One Year When Pre-Applied 
for. r 

(a) Rates for periods of less than one year when sendee is pre¬ 
applied for, shall have application only in the event that the service 
may be established without unusual construction of new plant. 

(b) A\ hen sendee for periods of less than one year is pre-applied 
for, the entire sum charged for the period of service shall be due 
and payable before the establishment of service. Commercial De¬ 
partment representatives having authority to accept contracts on 
behalf of the Company may, however, arrange for the establishment 
of sendee without advance payment in case the applicant is known 
to be of good credit. 

Exception to the Above Regulations. 

United States Senators and Representatives, Members of the Cab¬ 
inet, Army and Navy Officers, field employes of the Geological 
Survey, and the secretaries of the above offices, etc., who are non¬ 
residents of Washington, D. C., are, upon the completion of their 
tour of duty in Washington, permitted to cancel their contracts upon 
payment of the proportionate annual rate. 

Supplemental Equipment. 

Cords in Connection with Desk Sets: It is the policy of the Com¬ 
pany to restrict, as far as practicable, the length of cords used in 
connection with portable desk sets to the standard length of 6 feet. 
A 10-foot cord, however, will be furnished where the requirements 
of the subscriber cannot properly be met bv the use of a 6-foot cord. 
In case a cord longer than 10 feet and not exceeding 30 feet is fur¬ 
nished. an additional charge of $3.00 per annum will be made. 

Extension Bells: Extension Bells or Moore Gongs (four or six- 
inch) on the line and in the same building with a telephone sta¬ 
tion, will be furnished at $1.80 each per annum. 

Extension Bell: 6-in. gong, equipped with annunciator drop for 
continuous ringing, on the line and in the same building with a 
telephone station, will be furnished at $4.80 each per annum 

When an extension bell is to be installed outside the building in 
which the telephone station is located, and an outside circuit is re¬ 
quired. a charge will be made in addition to the charge for the ex¬ 
tension bell or gong, for the neeessarv circuit at the rates established 
for extension lines. 
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A switch to cut out extension bell or Moore gong will be furnished 
free. 

120 The placing of extension bells is limited as follows: 

Direct Lines: Not more than three (3) extension bells or 

a total or four bells for each subscriber’s line. 

Two-party Lines: Two-party lines connected with central offices 
equipped for four-party selective ringing shall be limited to one (1) 
extension bell, or a total of two bells for each subscriber; in other 
central office areas two-party lines shall be limited to three (3) ex¬ 
tension bells, or a total of four bells for each subscriber. 

Four-party lines: In central office areas equipped for four-party 
selective ringing no extension bell shall be connected with a four- 
party line station except upon the approval of the Chief Engineer. 
In other central office areas not more than one (1) extension bell 
or a total of two bells for each subscriber shall be allowed. 

No. 2 P. B. X.: Not more than three (3) extension bells or a total 
of four bells for each trunk shall be allowed. 

No. 1 P. B. X.: Not more than one (1) extension bell or a total 
of two bells shall be connected by night cords with each trunk line 
except upon the approval of the Chief Engineer. Not more than one 
station shall be connected by night cord with each trunk line. 

Extension Arms: A subscriber may be furnished an extension arm 
for use in connection with desk equipment at the rate of $2.40 per 
annum, each, in addition to the standard rate. These arms are of 
two types, one a horizontal swinging arm, particularly adapted to a 
flat top desk and known as W. E. 1020-A; the other an adjustable 
arm adapted to either roll or flat top desk, operates so that the tele¬ 
phone may be placed in any position or at any angle. This latter 
type is known as the “Flexiphone.” 

Additional Deceivers and Operators’ Sets. 

Additional Operators’ Sets: The standard operating set for use 
at Private Branch Exchanges consists of: 

1. Subscriber’s desk stand for a coardless board. 

2. Transmitter arm or bracket and head receiver for a non- 
multiple board. 

3. Cbe c t. transmitter with head receiver for each position of a 
multiple board. 

A chest transmitter with a standard receiver will be furnished in 
the place of. or in addition to, the standard set at $2.40 per annum. 

An additional head or watch-case receiver will be furnished at 
$1.20 each per annum. 

Additional "Receivers for Subscribers’ Stations: A hand re- 

121 ceiver is the standard equipment of a subscriber’s station. 

An additional hieffi impedance watch-case receiver or head 
receiver will be furnished to a standard rate subscriber at $1.20 per 
annum. 

Monitor Switchboards. 

Monitor Switchboards are furnished at an annual rate of $24.00. 
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Two-line Monitors. 

A two-line monitor is a switching device equipped with a holding 
coil, designed for use at a single Private Branch Exchange station to 
enable the person using the station to hold the call on either of two 
lines to the Private Branch Exchange board while a call is passed 
over the other line. A charge of $6.00 per annum is made for the 
two-line monitor, in addition to the regular charge for the station. 
The same mileage and installation charges will apply for the second 
line as apply for any Private Branch Exchange station circuit. 

Booths for Use at Subscribers’ Stations. 

Booths for use at subscribers’ stations may be either purchased out¬ 
right by the subscriber or may be rented from the Telephone Com¬ 
pany at the following rates: 

Swinging door type of booth. $15.00 per annum 

Unit type folding-door booth. 18.00 “ “ 

Coin Collecting Devices in Connection with Message Rate Private 

Branch Exchanges. 

Coin collecting devices for use in connection with 
Message Rate Private Branch exchanges will 
be furnished and maintained by the Tele¬ 
phone Company at a rate of... .. $8.00 per annum 

Suspension of Residence Service. 

UpK)n written request from a subscriber, Flat Rate residence serv¬ 
ice will be suspended and, for a period not exceeding four months in 
any one year, an allowance of one-half the regular rate will be made, 
except in the following cases: 

1. No allowance will be made if the subscriber has had residence 
service (continuously) less than one year. 

2. No allowance will be made if the station has been moved with¬ 
out charge within one year previous to the date service is suspended, 
unless such move was made in consideration of the subscriber chang¬ 
ing to a better grade of service. 

No allowance will be made for suspension of business service or 
Message Rate residence service. 

122 Subscribers are required to give not less than five days’ 
written notice of their desire to have service suspended or re¬ 
stored. 

Should the subscriber desire that the calls for a suspended service 
station be referred to another designated station, the Traffic Depart¬ 
ment will give the calling party the call number of the station so 
designated. 
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Telegram Toll Rates. 

Telegram toll rates are charges made by the Telephone Company 
to Telegraph Companies for or in connection with transmitting and 
receiving telegrams or cablegrams over the former’s toll lines. 

Rates. 

One hundred per cent. (100%) of the telephone toll charges 
where the standard telephone toll rates are less than ten cents (10^). 

Eighty per cent. (80%) of the telephone toll charges where the 
standard telephone toll rates are ten cents (10^) or fifteen cents 
(15<f) for the initial period. 

Seventy per cent. (70%) of the telephone toll charges where the 
standard telephone toll rates are twenty cents (20^) or tww-ety-five 
cents (25^) for the initial period. 

Sixty per cent. (60%) of the telephone toll charges where the 
standard telephone toll rates are thirty cents (30^) or more for the 
initial period. 

The above rates are available to any Telegraph Company engaged 
in a general public commercial telegraph business, which has exe¬ 
cuted the Telephone Company’s regular contract for Telegram Toll 
Service. This service is rendered only upon the terms and conditions 
provided in such contract, a copy of which is attached hereto and 
made a part of this schedule. 

Underground Sendee Connections. 

Underground service connections will he provided by the Tele¬ 
phone Company without charge to the Subscriber only in those 
cases where, by reason of the volume of business to he obtained in 
a single building, it is, in the judgment of the Telephone Company, 
more economical to do so. In all other cases where, due to the spe¬ 
cific request of the subscriber or otherwise, it is necessary to place 
underground the wires connecting the subscribers’ premises with the 
Telephone Company’s main line, the following regulations shall 
apply: 

(a) Subscribers located along the line of the Company’s main 
underground runs will he connected by underground conduit on 
payment of the actual cost of the conduit construction necessary plus 
ten (10) per cent, for supervision. The necessarv cable will he fur¬ 
nished by the Company without charge, such cable to be the prop¬ 
erty of the Company. 

123 (b) Subscribers in localities served hv aerial construction 

will be connected by underground conduit from the house 
to the limits of their property (or beyond, provided satisfactory right- 
of-way is secured without expense to the Company) on payment of 
the actual cost of the underground cable and conduit construction 
necessary, plus ten (10) per cent, for supervision. The cable thus 
provided is to remain the propertv of the Telephone Companv. 

(c) In case the subscriber prefers to provide his own under¬ 
ground conduit connecting with our system, it may be done under 
the following conditions: 
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(1) Conduit shall be constructed in a manner satisfactory to the 
Company. In no case shall a telephone duct enter a manhole used 
for electric light or power circuits. If in the same trench with con¬ 
duit used for electric light or power circuits, the telephone duct shall 
be separated from the electric light or power ducts by at least six 
inches of closely packed earth. 

(2) Subscriber shall grant to the Company the exclusive use of 
one duct. 

(3) If the connection is made to this Company’s main under¬ 
ground runs the Company will furnish the necessary cable without 
cost to the subscriber, such cable to be the property of the Company. 

(4) If the connection is made to this Company’s aerial plant the 
necessary cable shall be furnished by the Company, at the expense 
o the subscriber, at actual cost plus ten (10) per cent for super¬ 
vision. The cable thus provided is to remain the property of the 
Company. 

Special Equipment Furnished to Meet Special Conditions. 

It occasionally happens that subscribers desire special arrange¬ 
ments in the way of equipment, etc*., in order to meet conditions pe¬ 
culiar to the particular service desired, and which cannot be satis¬ 
factorily cared for bv means of the Company’s standard equipment, 
Where the Special arrangement can be placed in satisfactory oper¬ 
ation and will have no detrimental effect on the service in general 
it is furnished at a rate based on the initial cost of the equipment 
the installation charge, and the estimated cost of maintenance. 

• 

124 Termination of Contracts. 

Paragraph 2 “D.” 

When a subscriber moves to an apartment-house and the apart¬ 
ment is equipped for service on a Private Branch Exchange basis, 
the subscriber shall be allowed the privilege to terminate his old con- 
tract upon the payment of the established removal charge when the 
same would be less than the termination charge. 


125-129 


Defendant’s Exhibit 4. 


may 




Messrs. Heiskell & McLaren, 1403 H Street N. W. 

Gentlemen : The Chesapeake and Potomac Telephone Company 
is advised that under the terms of the Act of Congress approved 
• arch 3rd, 1913 creating a Public Utilities Commission for the 
District of Columbia, flat rate business sendee not being provided 
tor in our standard schedules and available to new subscribers is dis¬ 
criminatory and that, therefore, the Telephone Companv cannot 
continue this class of senice nor can any person having the service 
continue to receive same without being themselves liable to the pen- 
alties prescribed by the Act. F 
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Under the circumstances the Company has no choice but to notify 
you that your contract for unlimited Hat rate business sendee will be 
terminated June 1, 1914. 

Our representative who delivers this notice will be prepared to 
advise you with respect to our standard schedules for business service 
and to take your contract under those schedules for such sendee as 
may best suit your needs. Your prompt cooperation will enable the 
Company to continue your service without interruption under lawful 
conditions. 


Yours very truly, 


D. S. PORTER, 
Division Manager. 


130 Opinion. 

Filed June 18, 1915. 

* * * * * * * 

This is a motion for a preliminary injunction. 

The planitiff sues as a telephone subscriber for service of the 
defendant corporation on behalf of himself and others holding con¬ 
tracts like that under which service is being rendered to him. His 
contract is for unlimited “fiat” rate business service and was made 
on June 29, 1903. It contained a provision that either party might 
terminate it after the expiration of the first year on ten days’ notice. 
A flat rate contract is one for unlimited service. At the time of the 
passage of the Act of Congress of March 4, 1913, which act created 
a public utilities commission for the District of Columbia there were 
in existence One hundred and eightv-eight of these flat rate business 
contracts, all of which had been entered into many years prior 
thereto, the defendant not having made any such contracts for sev¬ 
eral years having adopted several years ago the policy of entering 
into “measured” rate business contracts only; that is, contracts under 
which service is paid for subtsantiallv on the basis of the amount of 
service rendered. At the time of the passage of the act mentioned 
there were Six thousand nine hundred of the latter contracts in effect. 
When the defendant ceased making the contracts on the flat rate 
basis there were Two thousand seven hundred thirty such contracts 
outstanding, and the reduction to One hundred eighty was 

131 brought about gradually, the defendant endeavoring to make 
the change without friction with its customers, its intention 

being to do away with such contracts entirely. 

In pursuance of the provisions of the public utilities act the de¬ 
fendant filed with the commission, schedules of rates for services 
rendered by it in the District, in which schedules were included the 
measured rates and the flat rates, the latter being designated in such 
schedules as “obsolete rates.” The defendant notified the plaintiff 
and other holders of flat rate contracts that their contracts would 
not be in force after a date mentioned which was more than ten 
days after the giving of the respective notices and endeavored to in¬ 
duce the plaintiff to enter into a contract for measured rates. The 
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plaintiff maintains that the defendant had no right after the public 
utilities act became a law to discontinue his contract and asks that the 
defendant be required pending this suit and by final decree to per¬ 
form its contract with him, and that it be enjoined from terminating 
the same until a lawful hearing and determination of the question 
of rates by the public utilities commission. 

The public utilities act requires “public utilities” to furnish ade¬ 
quate services at reasonable and non-discriminatory charges. It pro¬ 
vides for a valuation by the Commission of the properties of the 
public utilities evidently for the purpose of enabling the Commission 
to determine what services and rates are reasonable. The act forbids 
the collection of charges for sendees other than those mentioned in 
the schedules which it requires to be filed, and forbids also unjust 
discrimination, fixing a penalty for violation of either of 
132 these provisions. It contains numerous other provisions com¬ 
mon to such laws which need not be enumerated. 

The public utilities act is section 8 of the act making appropria¬ 
tions for the District of Columbia for the fiscal year ending June 
1914, and the section is divided into numbered paragraphs. The 
decision of plaintiff’s motion turns particularly on a construction of 
paragraphs twenty-four (24), thirty (30), and ninety-four (94) of 
the Section. Paragraphs twenty-four and thirty read: 

“Par. 24. That every public utility shall file with the commission, 
within a time to be fixed by the commission, schedules, which shall 
be open to public inspection, showing all rates, tolls, and charges 
which it has established and which are in force at the time for any 
service in connection therewith or performed by any public utility 
controlled or operated by it. The rates, tolls, and charges shown on 
such schedules shall not exceed the rates, tools, and charges now 
allowed by law, and shall be the lawful rates, tolls, and charges 
within the District of Columbia, and shall remain and be in force 
until set aside by the commission.” 

“Par. 30. That it shall be unlawful for any public utility to charge, 
demand, collect, or receive a greater or less compensation for any 
service performed by it within the District of Columbia, or for any 
service in connection therewith, than is specified in such printed 
schedules, including schedules of joint rates, as may at the .time be 
in force, or to demand, collect, or receive any rate, toll, or charge not 
specified in such schedules. The rates, tolls, and charges named 
therein shall be the lawful rates, tolls, and charges until the same 
are changed as provided in this section.” 

Paragraph ninety-four is in part as follows : 

“Par. 94. That, first, unless the commission shall otherwise order, 
it shall be unlawful for any public utility within the District of Co¬ 
lumbia to demand, collect, or receive a greater compensation for any 
service than the charge fixed on the lowest schedules of rates for the 
same service under the law in force at the date of the passage of this 
section; second, every public utility in the District of Colum- 
133 bia shall, within thirty days after the passage and publica¬ 
tion of this section, file in the office of the commission copies 
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of all schedules of rates and charges, including joint rates, in force 
at the date of the passage of this section; * * *” 

There were rates fixed by statute and rates not so fixed when the 
act was passed. The rates in question here were not statutory rates 
but those fixed by the defendant. It is not necessary to consider 
rates other than those which the plaintiff seeks to maintain for his 
own benefit and that of others similarly situated and the rates which 
the defendant offers him as the plaintiff does not claim that he has a 
right to rates other than the latter in the event his present rates are 
denied him. 

It must be assumed that Congress knew not only that all rates 
were not regulated by statute but also what the situation was in the 
District of Columbia in regard to rates generally, Chesapeake & Po¬ 
tomac Tel. Co. vs. Manning, 186 U. S. 238, 245, therefore it 
dealt knowingly with a situation in which rates for telephone service 
were given to the plaintiff under a contract of many years’ stand¬ 
ing and of a kind which for years it had declined to enter into with 
anyone, whereas others than the plaintiff and those similarly situated 
if they wished telephone service had been and were obliged to con¬ 
tract for “measured” rates. When Congress said that the defendant 
should file schedules showing “all rates, tolls and charges which it 
has established and which are in force at the time” (when filed) 
“for anv service * * * which shall be the lawful rates, tolls and 

charges” did it mean that both “flat” and “measured” rates 

134 for the same class of service were to continue so that a pro¬ 
spective user of a telephone might demand either? Without 

regard to the question of the reasonableness of either kind of rate, or 
whether charging both results in unfair discrimination, it is obvious 
that there is a fundamental difference between them and it would 
seem unreasonable to suppose that Congress meant to perpetuate 
both until the Commission should act, which would be in all prob¬ 
ability only after a valuation of the defendant’s property. 

The cases do not afford much assistance in determining the ques¬ 
tions but a statement by Mr. Chief Justice White in his dissenting 
opinion in Chesapeake & Potomac Tel. Co. vs. Manning, 186 U. S. 
238, 254, though he was not discussing the point here involved is 
persuasive. He says: “Conceding in the fullest degree that there 
are various kinds of telephone service, some more costly than others, 
and that the classification of the act of Congress does not embrace 
all kinds of such sendee, it is submitted that it should be now decided 
that the act of Congress applies to that which is customary and 
reasonable, and as to such customary and reasonable service compli¬ 
ance by the corporation with the act of Congress should be com¬ 
manded.” The “measured” rates of the defendant filed with the 
Commission were the customary rates which every one could have on 
demand. While it is not necessary to this decision to determine the 
point it may be stated that it is very doubtful whether in a proceeding 
by a citizen without the aid of a statute and in view if the defend¬ 
ant’s efforts to discontinue the flat rate sendee it could be com¬ 
pelled to contract for such service on the ground that because 

135 it was rendering it to some it should render it to all—that is 
on the ground of unjust discrimination. 
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The plaintiff lays stress on certain admissions in the defendant’s 
answer. Referring to the plaintiff’s contract the bill alleges “that the 
said contract rates were substantially the lowest tariff rates of the de¬ 
fendant corporation in existence previous to March 4, 1913, for like 
service embraced in said contracts.” To this the answer says: “This 
defendant admits that the said obsolete or flat rates were the lowest 
rates of the defendant in existence prior to March 4, 1913, for like 
service embraced in said contract.” The bill further alleges: “That 
the lowest said rates fixed by the said contracts are the true, lawful 
and non-discri minatory rates for like service in the District of Co¬ 
lumbia to all subscribers similarly situated,” answering which the 
defendant says: “It denies that under the law the said obsolete or 
flat rate which was the lowest rate at the time of the passage of said 
law is the lawful non-discriminatorv rate, but avers the fact to be 
that said obsolete or flat rate was the favored and discriminatory rate 
at the time of the passage of said Act of March 4, 1913, and by the 
express terms of the said act made unlawful by reason of such dis¬ 
crimination.” The defendant arguing claims that the admission 
meant merely that flat rates were potentially the lowest and that the 
schedules filed as exhibits would show such to be the scope of the 
admission. The allegation of the bill limits the scope of the admis¬ 
sion as it says not that the rates were the lowest but “substantially” 
the lowest. Moreover paragraph ninety-four in using the 
136 words “lowest schedule of rates” is referring to statutory 
rates.” 

The rates offered the plaintiff are those which the defendant had 
“established and which were in force” within the meaning of para¬ 
graph twenty-four of section eight of the act. 

The motion for an injunction is denied and the rule discharged. 

By the Court: 

WALTER I. McCOY, Justice. 


Order Dismissing Bill—Appeal Noted. 

Filed June 22, 1915. 

******* 

This cause came on to be heard upon bill of complaint, rule to 
show cause, answer to said bill and return to said rule, the setting 
down of and calendaring of said cause for hearing on bill and answer 
and the exhibits to said bill and answer having been waived by the 
plaintiff by his attorney, and was argued by counsel; thereupon upon 
consideration thereof. it is this 22d day of June, 1915, 

Adjudged, ordered and decreed that said rule to show cause be 
and the same is hereby discharged and that said bill of complaint 
be and the same is hereby dismissed with costs to be taxed by the 
clerk against the plaintiff, for which costs the defendant shall have 
execution as at law. 

By the court: 


WALTER I. McCOY, Justice. 






76 


JESSE L. HEISKELL VS. 


137 From the above decree the plaintiff in open court appeals 
to the Court of Appeals and the bond to act as supersedeas is 
fixed at Five Hundred (500) Dollars and the bond for costs is fixed 
at One hundred (100) dollars. 

WALTER I. McCOY, Justice. 
Memorandum. 

June 25, 1915.—Appeal Bond (Supersedeas) approved and filed. 


138 Assignment of Errors. 

Filed Jul- 12, 1915. 

Now comes the above named plaintiff and assigns error by the 
Court in the decree dismissing the bill in the above entitled cause 
as follows, viz: 

1. In failing to hold that the telephone contract of plaintiff is in 
full force and effect, and the telephone contracts of others similarly 
situated are in full force and effect; and in failing to hold that the 
defendant should be required to specially perform each of said con¬ 
tracts. 

2. In failing to hold that the rates in said contracts set forth are 
the lawful rates and should remain and be in force until set aside 
or changed by the Public Utilities Commission. 

3. In holding that the defendant had power by filing schedules 
with said Commission or otherwise to establish telephone rates for 
the plaintiff and others similarly situated, and the public after the 
passage of the Act of March 4, 1913 different from the rates for 
telephone sendee furnished them bv defendant before, at and after 
the passage of said act. 

4. In holding that the defendant after the passage of the Act of 
March 4, 1913, had power to itself terminate the rate for telephone 
sendee furnished the plaintiff and others similarly situated without 
their consent; and that the defendant thereafter had power to re¬ 
quire them to contract for a measured telephone service, and be¬ 
cause they refused so to contract, the defendant had power to deprive 

them of telephone sendee. 

139 5. In denying the injunction prayed for and in dismissing 
plaintiff’s bill. 

6. In failing to hold that the defendant was by the Act of March 
4, 1913 required to file with the said Commission schedules of rates 
for telephone sendee then in force including the rates set forth in 
plaintiff’s contract and the contracts of others similarly situated. 

7. In failing to hold that defendant did file and establish under 
said Act of March 4, 1913 the list of rates applicable to plaintiff 
and others similarly situated as set forth in their contracts and that 
defendant has unlawfully sought to terminate said rates; that said 
rates are as set forth in Exhibit “C” to the bill and that they were 
the actual rates applicable to plaintiff and others similarly situated 
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at the time of the passage of said Act; that the use of the words 
1 obsolete rates within the District of Columbia”,on defendant’s said 
schedule was ineffectual and an attempted evasion by it of said Act, 
and in failing to hold that said rates were not in fact obsolete but 
were in force prior, at and subsequent to the passage of said act. 

8. In failing to hold that the attempted rescission of the contract 
of plaintiff and the contracts of others similarly situated for tele¬ 
phone service was and is a taking of their property without due pro¬ 
cess of lavv and impaired the obligation of said contracts in violation 

their rights under the constitution of the United States, among 
other reasons, because the rates in said contracts were the lawful 
rates to remain so and be in force until changed or set aside by said 
Commission and could not be discontinued by defendant until after 
application in writing to said Commission giving the reasons therefor 
and upon notice thereof and full hearing by said Commission, 
whereas no such application, notice or hearing was ever given or 
had and no order of said Commission allowing said discontinuance 
was ever passed. 

140 9. In failing to hold that the rates in plaintiff’s contract 

and the contracts of others similarly situated for telephone 
service were the only lawful rates for such service under the law 
in force at the date of the passage of said act, being the charge fixed 
on the lowest schedule of rates for the same service. 

10. In failing to hold that the defendant was guilty of unjust 
discrimination as defined in said act in its charges for telephone 
sen ice offered to the plaintiff and others similarly situated. 

11. In failing to hold that defendant is guilty of unjust discrimi¬ 
nation as denned in said act against telephone subscribers including 
plaintiff and others similarly situated by charging higher rates for 
telephone service than its said contract rates with plaintiff. 

j j filing to hold that defendant’s measured service rates 
tendered plaintiff and others similarly situated are unjust, or un¬ 
reasonable or discriminatory and prohibited and declared unlawful 
by said act; and that defendant without lawful right has demanded 
that plaintiff and others subscribe to said discriminatory service. 

E. H. THOMAS, 
Attorney for Plaintiff. 


141 Designation of Record. 

Filed Jul- 12, 1915. 

******* 

The Clerk will please include the following in making the tran 

script of record for the Court of Appeals on the appeal taken in the 
al>ove entitled cause, viz: 

2 £11^ A ’. ?• E > F . G > H, filed therewith. 

1. Answer of defendant filed August 6 1914 

thU?T.p“ ne p “" i J ““ 22 - 'MS. -d eolation 
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4. Opinion of the Court 

5. Assignment of Errors. 

6. This designation of record. 

E. H. THOMAS, 
Attorney for Plaintiff. 

Received copy of the above this 12th dav of July, 1915. 

H. B. F. MACFARLAND, 
By J. C. R. 

Memorandum. 

August 10, 1915.—Time to file Transcript of Record extended to, 
and including, September 10, 1915. 


142 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
141, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32,787 in Equity, wherein Jesse 
L. Heiskell, as surviving partner of the firm of Heiskell & McLeran, 
is Plaintiff and The Chesapeake and Potomac Telephone Company, 
a corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 2nd day of September, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 


143 In the Court of Appeals of the District of Columbia. 


No. 2870. 

Jesse L. Heiskell, Appellant, 
vs. 

The Chesapeake and Potomac Telephone Company, a Corpora¬ 
tion, Appellee. 


To the Clerk: 

Assignment of errors is contained in the Transcript of Record in 
this case. Please print said Transcript, except Appellee’s Exhibit 
No. 5, being all of pages 126, 127, 128 and 129, which pages omit 
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because they duplicate unnecessarily Appellant's Exhibit H con¬ 
tained in pages 58, 59, 60, 61, 62, 63, 64, 65, 66, and 67 of the 
Transcript. 


E. H. THOMAS, 
Attorney for Appellant. 


September 8, 1915. Received copy of above designation. 

HENRY B. F. MACFARLAND, 

For Appellee. 

[Endorsed :]i No. 2870. Jesse L. Heiskell, Appellant, vs. The 
. es \ A Fot. lei. Co. Designation of matter to be omitted from 
printing of transcript. Court of Appeals, District of Columbia. 
Filed Sep. 6, 1915. Henry W. Hodges, Clerk. Please file. E. H. 
1 nomas, for Appellant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
m i 'i Jesf ‘L L \ “eiskell, appellant, vs. The Chesapeake and Potomac 
Telephone Co., &c. Court of Appeals, District of Columbia. Filed 
Sep. 3, 1915. Henry W. Hodges, clerk. 
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No. 2870. 


Jesse L. Heiskell, Appellant, 
vs. 

The Chesapeake & Potomac Telephone Company. 

a Corporation. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

The appellant brought this bill in equity below against 
the appellee telephone company (R„ 2), as subscriber for 
unlimited telephone service in his own right, and also in 
the right of all telephone subscribers of the defendant cor¬ 
poration similarly situated, who have common or general 




interest with him in maintaining the legality of, and se¬ 
curing the maintenance of telephone service under contracts 
not abandoned by the subscribers, which embody the rate 
or system known as the flat rate or system and which were 
in effect in the District on the 4th day of March, 1913. 

Turning to appellant’s contract (Ex. * H, R., 35, 37), 
we find that it was accepted June 29, 1903, and that there¬ 
by the subscriber agreed to pay $120 per year, payable 
monthly in advance, for local messages at premises 1008 F 
Street, and to pay monthly for foreign messages such tolls 
as are now or may be established. The appellee agreed to 
move the station from place to place to any accessible point 
in the District served by and within one mile of an exchange 
of the Company. Either party may terminate this con¬ 
tract at or after the expiration of the first year by not less 
than ten days’ previous notice in writing by the other party. 
At the same time, and supplementary to the above contract 
the parties entered into an agreement for an extension tele¬ 
phone for which the subscriber agreed to pay $21 per 
year, payable monthly in advance (R., 39). Later on 
Feb. 13, 1906, a further extension service was agreed upon 
at $24 per year, payable in advance (R., 39). 

Appropriate prayers were made (R., 12) that the ap¬ 
pellee be required by injunction to perform its said con¬ 
tracts with plaintiff and other subscribers similarly situ¬ 
ated, for telephone service; that it be enjoined from ter¬ 
minating and abrogating said contracts; for restoration 
of said contracts; and for general relief. 

The Court found no objection to the form of proceeding, 
but decided the case on its merits; and this was the intent 
and desire of the parties. The decree (R., 75), without 
reserving any rights of appellant at law, dismissed the bill 
on its merits. From this decree appellant has appealed. 





The answer of the appellee contends broadly that all 
telephone business service (which includes unlimited or flat 
rate service as well as the varying rate measured service), 
is and has been a matter of contract between the defendant 
and the subscriber and not controlled by any Act of Con¬ 
gress" (Answer, Par. 4, bottom of page 40 and top of 
page 41). In other words, appellee claims the right to 
determine the rate and consequently refuse service if that 
rate is not consented to in every kind of business telephone 
service. This we deny both under the provisions of the 
Act of March 4, 1913, and the law apart from that act. 
Another claim of appellee varying in its contention noted 
above, is that the rates continued in force by that act are 
not the flat rates but measured service rates (Answer, R., 
4). We say that the rates continued in force by the'Act 
v\ere the lowest rates for this service in force when the 

Act of March 4, 1913, was passed, which were the con¬ 
tract rates of appellant. 

The Court below said that ‘‘The rates in question here 
were not statutory rates, but those fixed by the defen¬ 
dant (R., 74), and it held that the measured rates offered 
by the plaintiff are those which the defendant had “estab¬ 
lished and which were in force” within the meaning of the 
act (R., 75). This we deny, claiming that the contract 
rate with appellant remains in force until changed by the 
Public Utilities Commission after due process, and also 
that the appellant’s contract rate was established by the 
appellee in its tariffs filed with the Commission. There is 

no provision in the Act of March 4, 1913, exempting this 
rate. 

Another claim of appellee is that it had the right 
to terminate appellant’s contract and thus to compel the 
appellant to pay measured service rates. This we deny, 
claiming that said statute continued said contract. 



The appellant and other like subscribers regularly paid 
and make continuing offers to pay the amount due on their 
contracts (Bill, Par. 9, R., 10), and duly protested against 
change in the rate and the effort of appellee to change their 
rates. I he appellee refused to receive these payments and 
returned the money, but appellant and the other sub¬ 
scribers kept their tenders good. Fifteen months after the 
Act of March 4, 1913, appellee gave notice and sought to 
terminate the contract of appellant as of June 1, 1914. The 
form of notice is given in Exhibit E, part of the Bill 
(R., 23 to 26). 

Appellee’s Answer says (Par. 9, R., 44): 

“It notified the plaintiff in writing (a copy of which 
is attached to defendant’s answer to the rule to show 
cause in this case, marked ‘Defendant’s Exhibit 4’) that 
his contract for unlimited flat rate business service 
would be discontinued on June 1, 1914, which contract 
was entered into on the 29th day of June, 1903, and 
which is attached to defendant’s answer to the rule to 
show cause marked ‘Defendant’s Exhibit 5.’ ” (This 
Exhibit 5 is omitted in printing because it w as a dupli¬ 
cate of Appellant’s Exhibit H.) 

There is no lack of mutuality. Never at any time has 
appellant, and the other subscribers similarly situated, 
given any notice of intention to terminate these contracts 
and said contracts have as to the appellant and the other 
said subscribers, at all times remained in full force. 

Contrary to any intention to terminate said contracts 
appellant, and the other said subscribers, have affirmatively 
insisted before this bill was filed and by the filing of the 
bill that said contracts were and are in full force and effect. 

From the notice above it will be seen that appellee con¬ 
cedes that appellant’s contract was in force up to June 1, 
1914, at least. After that no change in it as to rate could 
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be made without the consent of the Public Utilities Com- 
mission. 

Appellant s contract and those of others similarly situ¬ 
ated were voluntarily offered by the appellee at the time 
it was contesting the validity of the Act of June 30, 1898. 
The bill alleges this (Par. 10, R*., 10), and the answer 
does not deny the allegation. One allegation of the bill 
not denied in the answer on this point is (Par. 7, R., 6) : 

1 hat said contracts in the main were obtained by 
said defendant corporation from its said subscribers 
while it was contesting the validity of said Act of 
June 30, 1898; that the rates and kind of service in 
said contracts were offered to said subscribers to in¬ 
duce them to enter into a greater rate than the rate 
fixed by said act; that some of the said contracts ex¬ 
pressly provide that if the said act should be sustained 
by the Courts, the defendant corporation will refund 
to the subscriber the excess rate collected above the 
rate prescribed in said act; that some of said contracts 
were severally entered into in the years 1900, 1901, 

1902, 1903, and others were entered into at later 
periods.” 


The bill claims that, therefore, the appellee is estopped 
from claiming that appellant’s contract was non-re- 
munerative. For the same service as that which appellee 
contracted to give appellant the bill alleges—and the 
answer makes no denial—that the rates of appellee before 
the Act of June 30, 1898, were as follows: One party 
line, $125 per year; two party line, $100 per year; three 
or more party line, $90 per year. The bill says appellee 
fixed these rates as just, non-discriminatory and remunera¬ 
tive, and the answer does not deny the allegation. These 
rates are also set out in the opinion of justice Barnard 
in Manning v. Chesapeake & Potomac Telephone Com- 



pany, 32 W. L. R., 699. The rates under the Act of 
June 30, 1898 (30 Statutes, 537, 538) were much lower 
than the rates fixed by appellee and paid by appellant and 
others similarly situated. That act fixed the yearly rates 
at $50 for a separate wire; $40 not more than two on a 
wire; $30 not more than three on a wire; and $25 for four 
or more on the same wire. 

There was a long contest under this Act and is became 
and was highly advantageous to appellee to secure appel¬ 
lant’s contract and other like contracts. Appellee thus 
avoided the rates fixed by the Act of June 30, 1898, to its 
own advantage. The answer (R., 41 to 43) says that in 
1896 appellee commenced the measured service plan zvJiile 
continuing in force the said flat rate plan. Appellee had 
" established” (in the words of the Act of March 4, 1913), 
two plans, the flat rate plan and the measured service plan. 
The appellee could not say otherwise because it solicited 
appellant’s flat rate contract June 29, 1903. Being un¬ 
hampered by regulation, statutory or otherwise, before 
March 4, 1913, and having a monopoly, appellee says in 
its answer that since June 30, 1904 (then having 2,730 
flat rate contracts), it “has required each of its nezv sub¬ 
scribers for business serznee to sign a contract for such serv¬ 
ices at measured or message rates.” Perhaps it had the 
right to do this before March 4, 1913, but it did not have 
such right after that date. 

The answer of the appellee does not make any statement 
in reference to Exhibit “D,” which is a list of rates it 
filed with the Commission, entitled “Special Arrangements 
with Individual Subscribers Not Included in the List of 
Obsolete Rates” (R., 15). 

Neither does the answer refer to Exhibit “E,” which 
contains extracts (R., 18), as averred in the bill, of all 
matter material thereto of schedules of rates filed Decern- 




ber 11, 1913 (eight months after the Act of March 4, 
1913), with the Commission by the defendant. These 
special arrangements were made with the Pennsylvania 
Railroad, Southern Railroad, Evening Star Newspaper, 
Washington Railway and Electric Company, Chevy Chase 
Land Company, National Press Club, Brooklyn Daily Eagle, 
and Washington Stock Exchange. 

The measured service schedule to which appellee has 
made new subscribers agree is itself discriminatory, as 
shown by the subjoined analysis of their table (Appellee’s 
Exhibit No. 3, R., 48) : 


Calls 

Charges. 

Charges 

Excess 

per year. 

per call. 

Calls. 

600 

$39 

6.5 cts. 

5 

800 

48 

6 

5 

1,000 

57 

5.7 

5 

1,200 

66 

5.5 

4 

1,400 

72 

5.14 

4 

1,600 

78 

4.875 

4 

1,800 

84 

4.75 

4 

2,000 

90 

4.5 

4 

2,200 

96 

4.365 

4 

2,400 

102 

4.25 

4 

2,700 

108 

4 

3 


A minimum rate of $39.00 per year is fixed, limited to 
600 calls or six and one-half cents per call. The rate for 
calls above this varies from six to four cents per call while 
the rate for excess calls under this measured service varies 
from five to three cents per call. In fact the whole meas¬ 
ured service of appellee is discriminatory, but whteher prop¬ 
erly so or unjustly so has not yet been determined by the 
Public Utilities Commission which is the only constituted 
authority to determine that question. Neither has the Com¬ 
mission lawfully determined that the flat rate is discrimina- 
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tory. When appellee sought to terminate these flat rate 
contracts on June 1, 1914, the unlimited business service 
thereunder rendered, and the measured business service both 
were in force in this District. The flat rate was established 
before 1896, and the measured rate thereafter. The ap¬ 
pellant’s bill contends that the appellee was prevented from 
terminating this established unlimited service by the Act of 
March 4, 1913. Among the grounds upon which this con¬ 
tention is based are that said Act required these rates for 
said established unlimited service to be filed with the Public 
Utilities Commission within thirty days from the passage 
of the Act (Act Pars. 94, 24, 30) and that by the impera¬ 
tive terms of that act these rates remained in force until 
set aside by the Commission, and are now in force because 
they have never been set aside by the Commission. The 
statute of June 30, 1898, was eventually held to apply to 
grounded telephone service not involved in these contracts, 
and seems to have been abrogated by that portion of the Act 
of April 27, 1904 (33 Statutes 374), w r hich provides that: 

“Any acts or parts of acts heretofore enacted fixing 
telephone rates for grounded circuits in the District of 
Columbia are hereby repealed.” 

Tn this connection we note that appellee is not chartered 
by Congress, but operates here under revocable statutory 
permits (Bill Par. 2, R. 2; Answer Par. 2. R. 40; Bill Par. 
3, R. 2, 3; Answer Par. 3, R, 40.) 

Various Acts of Congress have regulated Government 
telephone rates, and the Act of April 27, 1904, also regulated 
the rate for residence telephones. Congress has by statute 
regulated the price of street railway fares (Act Tune 10. 
1896, 29 Stat. 318); the charges of gas companies to private 
consumers (Act June 6, 1896, 29 Stat. 251) and the charges 
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of electric light companies by various statutes. A list of 
statutes regarding governmental lighting would show nu¬ 
merous enactments. It remained, however, for the Act of 
March 4, 1913, to provide for the regulation and control of 
the rates for telephone subscribers both under contract and 
by statute. The Act of March 4, 1913, has no provision 
vv hich allows any public utility to change its rates at its own 
pleasure. Nor is there any provision in the statute de¬ 
claring them illegal, nor fo»* the filing, nor which permits 
the filing of obsolete rates. The act requires every public 
utility to file all (and not part) of the rates in force for any 
service. The law makes the rate, not the Public Utility by 
publishing the rate. The appellee contends (Ans, R., 41): 

That the rates intended by the said act to remain 
in force until altered or changed by the Public Utilities 
Commission are not the exceptional and discriminatory 
rates then and now in existence but are the regular com¬ 
mon or standard rates which were in force at the time 
of the passage of the said Act and which were being 
currently charged to and paid by the great majority of 
patrons of defendant ” 

That is, the discriminatory measured business service rate. 
The Court below sustained the appellant’s erroneous con¬ 
tention. (Opinion R. 74). This, we think, was plain error. 
There is no authority, in point, cited by the Court to sustain 
its position. Passing from the establishment of two kinds of 
service by appellee, which were both in force when the Act 
of March 4, 1913, was passed, and the situation as effected 
merely by the enactment of the statute of March 4, 1913, to 
the excuse made by appellee for endeavoring as, we believe, 
to avoid the statute and to force upon appellant and the pub¬ 
lic generally its highest business telephone rates, we come to 
the proceedings before the Public Utilities Commission. 
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Appellee sought and seeks to avoid the statute in three 
ways: 1st, by calling the unlimited service rate, which it had 
established and was continuing, “obsolete” in its schedules 
filed with the Commission. 2nd, by reliance upon an invalid 
opinion written by the Engineer Commissioner, the Chair¬ 
man of Public Utilities Commission, without hearing as re¬ 
quired by the statute (R., 46, 47), that the flat rate was dis¬ 
criminatory. 3rd, by the claim that it (appellee) was sub¬ 
ject to a penalty if it continued to furnish appellant this 
service at his contract rate. We think that we successfully 
meet these contentions in our argument. 

Further, appellee by merely denominating its measured 
service rates, common or standard rates, seeks thereby to 
establish them as the only rates which were lawfully in force 
on March 4, 1913. As the statute made the rates and not 
the filing of the schedule, this fallacy is clear, besides ap¬ 
pellee had established two rates, limited and measured, and 
they were both in force on the date of the passage of the Act 
and were both filed with the Commission as existing tariffs 
under the Act. 

The bill charges (Par. 7, R. 6) that on the third day of 
April, 1913, appellee filed its schedules including list of 
rates entitled: 

“ ‘Obsolete Rates Within the District of Columbia. 
Private Branch Exchange Service’ a copy of which is 
herewith filed marked ‘Exhibit C,’ which is hereby 
made a part of this bill. That the use of the said word 
‘obsolete’ in said list is and was a mere conclusion of 
the agents or officers of the said defendant corporation 
and the said rates were the actual tariffs in force in 
said contracts or cases and are the contracts, rates and 
tariffs which the defendant corporation then sought, 
has since sought, and still seeks unlawfully to terminate, 
and the use of said word ‘obsolete’ was an attempted 
evasion by indirection of said Act of March 4, 1913, 




and said contracts, rates and tariffs called Direct Line 
Flat Rate were not in fact obsolete, but they were 
prior to said Act, and when it was passed, then in force 
and are now in force as to the plaintiff and others sim¬ 
ilarly situated.” 

The answer says (R. 42) : 

“This defendant admits that on the 3rd day of April, 
1913, it also filed with the said Commission a list of 
rates entitled ‘Obsolete Rates within the District of 
Columbia’ mentioned in the plaintiff’s bill as Exhibit 
‘C,’ but this defendant denies that the said word ‘obso¬ 
lete’ in said list was the mere conclusion of the agent or 
officer of the defendant, and avers the fact to be that 
said rates so designated as obsolete were and had been 
in point of fact obsolete for many years. * * * 

This defendant admits the list of obsolete or flat rate 
contracts enumerated in said paragraph of said bill.” 

We claim that it was the duty of the appellee to file these 
schedules, that it recognized its duty; and that, by the ex¬ 
press terms of the Act, they, as the lowest rates for the 
same service remain in force until changed by the Commis¬ 
sion under the terms of the act; and that no such change has 
ever been made. (Bill Par. 10, R. 11.) The answer (R. 
45): 

“Admits that said Commission has not ascertained 
the value of the property of the defendant and has had 
no public hearing at which this defendant was present 
by its officers on the subject of the value of its prop¬ 
erty. This defendant admits that the said obsolete 
or flat rates were the lowest rates of the defendant in 
existence prior to March 4 , 1913 , for like service em¬ 
braced in said contracts.” 
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The opinion ( R. 75) of the Court below we think inad¬ 
visedly seeks to break the force of and excuse this admis¬ 
sion. If the appellee admits that the unlimited service flat 
rates were the lowest rates on March 4, 1913, we fail to see 
how that admission can be avoided although the bill said 
they were substantially the lowest. We think appellant 
did very well to allege that they were substantially the low¬ 
est rates instead of the lowest when the knowledge of its 
lowest rates was confined to the appellee. This allegation 
of the bill meets, we think, the requirements of pleading to 
the strictest extent, but if it does not the appellee corrected 
the error by its answer. But we do not need the admission 
of the appellee that the unlimited service rate was the lowest 
rate for the same service in force when the Act of March 
4. 1913, was passed. Examination of the schedules filed 
with the Commission (R., 14 to 23, R., 46 to 47) show this 
fact. The evidence is, therefore, all one way, in favor of 
this contention and there is no evidence to the contrary. 
The appellant’s rate is for unlimited service while under 
the measured service “the contract, (is) however, not to be 
for more than 4,500 messages on any one line.” This shows 
that the unlimited rate is the lower rate (R. 19). Again, 
the answer, elsewhere (Par. 6, R. 41), states that the unlim¬ 
ited rate is a discriminatory preferential or favored rate 
which it was the duty of appellee to abolish, and contends 
(Par. 7 R. 41) that it was so discriminatory that it was sub¬ 
ject to fine therefore under the Act. It says (R. 43) that 
the flat rates were not equitable and says it “is unfair and 
discriminatory as against the greater majority of its busi¬ 
ness subscribers who are and for many years have been pay¬ 
ing the regular standard measured or message rates.” Be¬ 
cause it is the lowest rate it is alleged to be unfair, pref¬ 
erential, favored and discriminatory. The Court had no 
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basis for its intimation that the limited service rates were 
not the lowest for the same service. 

On the question whether appellant’s rates and the rates of 
others were discriminatory, preferential and favored and 
whether the unlimited service rate was the just rate the 
Public Utilities Commission declined to grant appellant a 
hearing or to give any hearing. That left the unlimited rate 
in force. While it had previously given an opinion it had 
never made any order that the unlimited as a discriminatory 
rate be discontinued. We claim that the Public Utilities 
Commission alone could after formal hearing as required 
by the statute determine by order served on appellee wheth¬ 
er the unlimited rate was discriminatory and that there never 
has been any determination of that question. 

By reference to paragraph 7 of the bill (R. 5) and the 
answer thereto (R. 41) and to paragraph 9 of the bill 
(R. 7) and Exhibit “G” containing the refusal of the Pub¬ 
lic Utilities Commission to grant a hearing to appellant and 
the ruling of the Chairman of the Commission it appears 
that the Commission held: 

“That the subscribers had their remedy in the courts. 
* * * that the Utilities Commission had passed no 
order with respect to telephone rates, had done nothing 
whatsoever in the premises; that they had threatened to 
fine no one unth respect to the contracts in question and 
had no intention of fining any one ” 

This is sufficient, in fact, we submit, to show that the alle¬ 
gation of appellee that it was subject to fine is as matter of 
fact unwarranted. 

The exhibit also contains the correspondence between 
the appellant and the Public Utilities Commission commenc¬ 
ing on February 17, 1914, and ending on May 22, 1914. 
The letters of appellant, Feb. 17, 1914, May 14, 1914, and 
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May 21, 1914, are set out. The official action of the Public 
Utilities Commission on the complaint of appellant is set 
forth by two communications, one dated May 18, 1914 (R. 
31), and the other dated May 22, 1914 (R. 34). As al¬ 
leged in the bill, appellant presented to the Commission the 
question whether the appellee had the right to terminate 
unlimited telephone service contracts, and demanded a hear¬ 
ing. The Commission took the ground as shown, that it 
could not pass upon these contract rights and refused to 
grant a hearing. The official communication to appellant 
of May 18, 1914, states that the said Commission could not 
determine what telephone rates were just and reasonable 
without a complete investigation of the business and valua¬ 
tion of the property of the appellee; that the commission 
had commenced such an investigation and upon its comple¬ 
tion it would fix the rate to be charged and before fixing a 
rate, a public hearing would be held. This communication 
then continues: 

“From this it will appear that while the immediate 
effect of cancelling the unlimited business service in 
the case of the telephone company may result in the in¬ 
creased rates for those who are enjoying this class of 
service, it does not follow that this condition will con¬ 
tinue when rates for telephone service are finally fixed 
by this Commission. 

“Concerning your request for a public hearing, it 
seems that the hearing to be held before the rates are 
fixed will be the proper time for you to lay before the 
Commission vour claims that the unlimited business 
service should be a class of sendee furnished by the tele¬ 
phone company/’ 


The steps the appellant then took with the Commission are 
narrated in the bill and the last written communication be- 



tween the Commission and the appellant on May 22, 1914, 
is set out. In this communication it is stated: 

“That the Commission will be glad to have you dis¬ 
cuss with either the Chairman or the Executive Of¬ 
ficer such matters connected with your telephone service 
as you desire to present. It is believed that this method 
of procedure will avoid a large amount of time and 
labor consumed in correspondence (R. 34).” 

It was pursuant to this communication that the appellant 
and his attorney called on the Chairman of the Commission, 
as is narrated in the bill and the Exhibit G (R. 26 to 34), a 
part thereof, in respect to appellant’s request that any order 
of the Commission holding that the flat rate service was dis¬ 
criminatory be suspended and abrogated. The Chairman 
ruled and held that no order in the premises of any kind, 
had been passed and that therefore no order could be 
suspended, and that the matter in controversy between the 
telephone subscribers and the defendant corporation was 
a private matter to be adjusted between the said parties. It 
will be observed that the answer of the defendant neither 
admits nor denies the allegations concerning this conference 
and communications. We submit that the communications 
and action of the Commission on the demands of the ap¬ 
pellant are public records of which the appellee was bound 
to know, and had they not existed it was bound to so state. 
Instead of answering the said allegations the appellee sets 
up an ex parte opinion of the Chairman of the Public Util¬ 
ities Commission (before noted), the Engineer Commis¬ 
sioner, written on May 4, 1914, and received by appellee on 
May 13, 1914. This opinion (given without any investiga¬ 
tion or hearing and on which no order was passed), states 
that, as a matter of law, the flat rate is discriminatory, but 
not that it is unjustly discriminatory. This ex parte opinion 
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lation relating to said public utility, and to conform to 
the duties upon it thereby imposed or by the provisions 
of its own charter, if any charter has or shall be 
granted it.” (Proviso omitted). 

Par. 24: 

“That every public utility shall file with the com¬ 
mission, within a time to be fixed by the commission, 
schedules which shall be open to public inspection, 
showing all rates, tolls and charges which it has estab¬ 
lished and which are in force at the time for any service 
performed by it within the District of Columbia, or for 
any service in connection therewith or performed by 
any public utility controlled or operated by it. The 
rates, tolls and charges shown on such schedules shall 
not exceed the rates, tolls, and charges now allowed 
by law, and shall be the lawful rates, tolls and charges 
within the District of Columbia, and shall remain and 
be in force until set aside by the commission.” 

Par. 25: 

“That every public utility shall file with and as a part 
of such schedule all rules and regulations that in any 
manner affect the rates charged or to be charged for 
any service.” 

Par. 30: 

“That it shall be unlawful for any public utility to 
charge, demand, collect, or receive a greater or less 
compensation for any service performed by it within 
the District of Columbia, or for any service in connec¬ 
tion therewith than is specified in such printed sched¬ 
ules, including schedules of joint rates, as may at the 
time be in force, or to demand, collect, or receive anv 
rate, toll, or charge not specified in such schedules. The 
rates, tolls, and charges named therein shall be the 
lawful rates, tolls, and charges until the same are 
changed as provided in this section.” 
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Par. 81: 

I 

“That if any public utility or any agent or officer 
thereof shall, diiectly or indirectly, by any device what¬ 
soever, or otherwise, charge, demand, collect or receive 
from any person, firm, or corporation a greater or less 
compensation for any service rendered, or to be ren¬ 
dered by it in or affecting or relating to the conduct of 
a street railroad or street railroad corporation, common 
carrier, gas plant, gas corporation, electric plant, elec- 
trict corporation, water power company, telephone line, 
telephone corporation, telegraph line, or telegraph cor¬ 
poration, or pipe line company, or to the production, 
transmission, delivery or furnishing of heat, light, 
water, or power, or the conveyance of telephone or tele¬ 
graph messages, or for any service in connection there¬ 
with than that prescribed in the public schedules or 
tariffs then in force or established as provided herein, 
or than it charges, demands, collects, or receives from 
any other person, firm, or corporation other than one 
conducting a like business for a like and contemporane¬ 
ous service, such public utility shall be deemed guilty 
of unjust discrimination, which is hereby prohibited and 
declared to be a misdemeanor and unlawful and upon 
conviction thereof shall forfeit and pay to the District 
of Columbia not less than $100 nor more than $1,000 
for each offense; and such agent or officer so offending 
shall be deemed guilty of a misdemeanor, and upon con¬ 
viction thereof shall be punished by a fine of not less 
than $50 nor more than $100 for each offense.” 

Par. 94: 

“That, first, unless the commission shall otherwise 
order, it shall be unlawful for any public utility within 
the District of Columbia to demand, collect, or receive 
a greater compensation for any sendee than the charge 
fixed on the lowest schedules of rates for the same 
service under the law in force at the date of the passage 
of this section: second, every public utility in the Dis- -—V 
trict of Columbia shall, within thirty days after the 



passage and publication of this section file in the office 
of the commission copies of all schedules, of rates and 
charges, including joint rates, in force at the date of 
the passage of this section; third, any public utility de¬ 
siring to advance or discontinue any such rate or rates 
may make application to the commisison in writing, 
stating the advance in or discontinuance of the rates or 
rates desired, giving the reason for such advance or 
discontinuance; fourth, upon receiving such application 
the commission shall fix a time and place for hearing, 
give such notice to interested parties as shall be proper 
and reasonable if, after such hearing and investigation, 
the commission shall find that the change or discontin¬ 
uance applied for is reasonable, fair, and just, it shall 
grant the application, either in whole or in part; fifth, 
any public utility being dissatisfied with any order of 
the commission made under the provisions of this para¬ 
graph may commence a proceeding against it in the 
Supreme Court of the District of Columbia in the man¬ 
ner as is in this section hereinbefore provided, which 
action shall be tried and determined in the same man¬ 
ner as is in this section hereinbefore provided.” 

Par. 38: 

‘That upon its own initiative or upon reasonable 
complaint made against any public utility that any of 
the rates, tolls, charges or schedules, or services, or 
time and conditions of payment, or any joint rate or 
rates, schedules, or services, are in any respect unrea¬ 
sonable or unjustly discriminatory, or that any time 
schedule, regulation, or act whatsoever affecting or re¬ 
lating to the conduct of any street railway, or common 
carrier, or the production, transmission, delivery, or 
furnishing of heat, light, water, or power, or any 
service in connection therewith, or the conveyance of 
any telegraph or telephone message, or any service in 
connection therewith, is in any respect unreasonable, in¬ 
sufficient, or unjustly discriminatory, or that any service 
is inadequate or cannot he obtained, the commission 
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may, in its discretion, proceed with or without notice, 
to make such investigation as it may deem necessary or 
convenient. But no order affecting said rates, tolls, 
charges, schedules, regulations, or act complained of 
shall 1>e entered by the commission without a formal 
hearing/’ 

Par. 39: 

“That the commission shall prior to such formal 
hearing notify the public utility complained of that a 
complaint has been made, and ten days after such notice 
has been given the commission may proceed to set a time 
and place for a hearing and an investigation as herein¬ 
after provided.” 

Par. 40: 

“That the commission shall give the public utility 
and the complainant, if any, ten days’ notice of the time 
and place when and where such hearing and investiga¬ 
tion will be held and such matters considered and de¬ 
termined. Both the public utility and the complainant 
shall be entitled to be heard and shall have process to 
enforce the attendance of witnesses.” 

Par. 44: 

“That whenever the commission shall believe that 
any rate or charge may be unreasonable or unjustly dis¬ 
criminatory or that any reasonable service is not sup¬ 
plied, or that an investigation of any matter relating to 
any public utility should for any reason be made, it 
may, on its own motion summarily investigate the same 
with or without notice.” 

Par. 45: 

“That if after making such investigation the com¬ 
mission becomes satisfied tha* c,i ffir ; em ^rounds exist 
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to warrant a formal hearing being ordered as to the 
matter so investigated, it shall furnish such public utility 
interested a statement notifying the public utility of 
the matters under investigation. Ten days after such 
notice has been given the commission may proceed to 
set a time and place for a hearing and an investigation 
as hereinbefore provided.” 

Par. 46 : 

1 hat notice of the time and place for such hearing 
shall be given to the public utility and to such other in¬ 
terested persons as the commission shall deem neces- 
sary, as provided in paragraph forty of this section, and 
thereafter proceedings shall be had and conducted in 
reference to the matter investigated in like manner as 
though complaint had been filed with the commission 
relative to the matter investigated, and the same order 
or orders may be made in reference thereto as if such 
investigation had been made on complaint.” 

Par. 51: 

1 hat a full and complete record shall be kept of all 
proceedings had before the commission or its agents 
on any formal investigation had, and all testimony shall 
l>e taken down by a stenographer appointed by the com¬ 
mission.” 

Par. 61 : 

“That all public utilities to which an order of the 
commission applies shall make such changes in their 
schedules on file as may be necessary to make the same 
conform to said order, and no change shall thereafter 
be made by any public utility in any such rates, tolls, or 
charges, or in any joint rate or rates, without the ap¬ 
proval of the commission. Certified copies of all other 
orders of the commision shall be delivered to the pub¬ 
lic utility affected thereby in like manner, and the same 
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shall take effect within such reasonable time thereafter 
as the commission shall prescribe.” 

Par. 101: 

“That, except as modified or changed by this section 
and until modified or changed under its provisions, all 
charters, statutes, laws, ordinances, and regulations now 
in force shall remain and continue to l>e in full force and 
effect until altered, amended, or repealed according to 
law: Provided, That all charters, statutes, acts, and 
parts of acts, laws, ordinances, and regulations incon¬ 
sistent and repugnant to the provisions of this section, 
and only so far as inconsistent and repugnant thereto, 
are hereby repealed.” 

Assignment of Errors. 

Now comes the above named plaintiff and assigns error by 
the Court in the decree dismissing the bill in the above en¬ 
titled cause as follows, viz.: 

1. In failing to hold that the telephone contract of plain¬ 
tiff is in full force and effect, and the telephone contracts 
of others similarly situated are in full force and effect; and 
in failing to hold that the defendant should be required to 
specially perform each of said contracts. 

2. In failing to hold that the rates in said contracts set 
forth are the lawful rates and should remain and be in force 
until set aside or changed by the Public Utilities Commis¬ 
sion. 

3. In holding that the defendant had power by filing 
schedules with said Commission or otherwise to establish 
telephone rates for the plaintiff and others similarly situated, 
and the public after the passage of the Act of March 4, 
1913, different from the rates for telephone service furn¬ 
ished them by defendant before, at and after the passage of 
said Act. 
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4. In holding that the defendant after the passage of 
the Act of March 4, 1913, had power to itself terminate the 
rate for telephone service furnished the plaintiff and others 
similarly situated without their consent; and that the de¬ 
fendant thereafter had power to require them to contract 
for a measured telephone service, and because they refused 
so to contract, the defendant had power to deprive them of 
telephone service. 

5. In denying the injunction prayed for and in dismiss¬ 
ing plaintiff’s bill. 

6. In failing to hold that the defendant was by the Act 
of March 4, 1913, required to file with the said Commission 
schedules of rates for telephone service then in force in¬ 
cluding the rates set forth in plaintiff’s contract and the con¬ 
tracts of others similarly situated. 

7. In failing to hold that the defendant did file and 
establish under said Act of March 4, 1913, the list of rates 
applicable to plaintiff and others similarly situated as set 
forth in their contracts and that defendant has unlawfully 
sought to terminate said rates; that said rates are as set 
forth in Exhibit “C” to the bill and that they were the actual 
rates applicable to plaintiff and others similarly situated at 
the time of the passage of said Act; that the use of the 
words “obsolete rates within the District of Columbia” on 
defendant’s said schedule was ineffectual and an attempted 
evasion by it of said Act, and in failing to hold that said 
rates were not in fact obsolete, but were in force prior, at 
and subsequent to the passage of said Act. 

9. In failing to hold that the rates in plaintiff’s con¬ 
tract and the contracts of others similarly situated for tele¬ 
phone service were the only lawful rates for such service 
under the law in force at the date of the passage of said 
Act, being the charge fixed on the lowest schedule of rates 
for the same service. 
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Argument. 

(Assignment of Errors 1, 2, 3, 4, 6, 7, 9.) 

The tariff rates to he filed under the Act of March 4 , 
TQ 13 , include all rates for every serznee, express and im¬ 
plied contract rates, zvithout exception, and embraced ap¬ 
pellant’s contract rates. 

Before that Act there were contract rates, and statutory 
rates for telephone service, not fixed by statute, Congress 
knew and the public, in contemplation of law knew, the stat¬ 
utory rates. There was no need to do more in the Act than 
to continue these rates in force until changed after due pro¬ 
cess by the Commission. But other rates being those which 
had been established and which existed, in fact, when the 
Act was passed were known only to the Public Utilities. 
The statute commanded that these rates be filed and that 
they should remain in force until properly changed by the 
Commission. The term public utility as defined in the Act is 
very comprehensive and embraced all local public service cor¬ 
porations, and in addition, included common carriers, this 
Court has held that a taxicab company is a common carrier 
under the Act. 

Terminal Taxicab Co. v. Harding, 43 App., D. C., 120. 
Taxicab companies’ rates are regulated by the Police Regu¬ 
lations and not by statute. The Act embraces every water 
power company, and every telegraph corporation, telegraph 
line, and pipe company, and all local public service corpora¬ 
tions where they affect the public use. Who knows what 
the telegraph rates were locally when the Act was passed? 
It also includes corporations formed to acquire property or 
to transact business, which would be subject to its pro¬ 
visions, and corporations possessing franchises for any of 
the purposes contemplated in the Act. what their rates were 





was unknown. 1 he Act includes “persons” engaged in a 
public service, and partnerships, and their charges were un¬ 
known. I he schedules must be filed by every public utility; 
there is no exception and no exemption whatever; these 
schedules must show all rates, etc., which the public utility 
has established, and which are in force at the time, for any 
service, without exception or exemption; and these sched¬ 
ules, the Act declares, shall remain and be in force until set 
aside by the Commission. (Par. 24.) These definite and 
full requirements must be met and can not be repealed, ig¬ 
nored, changed or varied by any public utility. If any pub¬ 
lic utility does not file truthful schedules clearly it can not 
escape. The real rates would prevail. It can neither make nor 
manufacture schedules. It must faithfully file the schedules 
it has in fact established. To enforce this intention the Act 
declares it shall be unlawful for any public utility to charge, 
etc., a greater or less compensation for any service than is 
specified in these schedules (Par. 30). If it does so, it is 
subject to a penalty (Par. 81), and then the latest para¬ 
graph (94) says that it is unlawful for any public utility, 
(without exception), to demand, collect, or receive a greater 
compensation for any service (without exception), than the 
charge fixed on the lowest schedule of rates for the same 
sendee (Par. 94). This fixes and continues the rate for un¬ 
limited service telephones until proper action by the Com¬ 
mission. Very different was the situation of railroads en¬ 
gaged in interstate commerce. 

Difference betiocen filing schedules under Interstate Com¬ 
merce Act and under Act of March 4 , 1913 . 

The difference between railroads engaged in Interstate 
Commerce and their rates and the operations of public utili¬ 
ties within the District of Columbia, is so manifest that the 
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difference between the Interstate Commerce Act and the local 
law about filing schedules need, we believe, be scarcely ad¬ 
verted to. There is a difference in the territory served, one 
vast—the other insignificant. The shipper or railroad trav¬ 
eller was wholly at the mercy of the railroad and without 
knowledge of its rates, and only knew what the railroad 
chose to impart. Certainly shippers were without any 
comprehensive knowledge of the rates given other shippers 
before the Interstate Commerce Act. 1 hat Act undertook 
to require publicity throughout the whole country, and to 
prevent unreasonable charges, and unjust discriminations. 
To accomplish this purpose every common carrier was re¬ 
quired to file its rates with the Commission and to keep its 
schedules open to public inspection. 

Referring to the Interstate Commerce Act (24. Stat. 379 
and amendments), the Court said in Robertson v. Baltimore 
& O. R. Co., 222, U. S., 506, 508, that the Act “whilst pro¬ 
hibiting unreasonable charges, unjust descriminations, and 
undue preferences by carriers subject to its provisions, also 
prescribed the manner in which the prohibition should be 
enforced; that is to say, the Act laid upon every carrier the 
duty of publishing and filing, in a prescribed mode, sched¬ 
ules of the rates to be charged for the transportation of 
property over its road, declared that the rates named in 
schedules so established should be conclusively deemed the 
legal rates (Sec. 1, 32, Stat. 487), until changed as pro¬ 
vided in the Act, forbade any deviation from them while 
they remained in effect, invested the Interstate Commerce 
Commission with authority to receive complaints against 
the rates so established, and to enquire and find whether they 
were in anywise violative of the prohibitions of the Act, 
and if so, what, if any, injury had been done thereby to the 
person complaining or to others, and further authorized the 
Commission to direct the carrier to desist from any viola- 
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tion found to exist, and to make reparation for any injury 
found to have been done.” 

Statutory rates in existence before March 4 , 1913 , known 
to Congress and the Public. 

The local law was not needed for the purpose of re¬ 
quiring public utilities to file Statutory rates. Congress 
knew and is conclusively presumed to have known, what the 
statutory rates were when it passed the Act of March 4, 
1913. What Congress and the public did not know was the 
private or contract rates public utilities had with their cus¬ 
tomers, and who were the favored ones. Congress, by the 
local law, did not undertake to give public utilities power to 
fix rates, for, if it had, it would have transferred power to 
them to abrogate existing Acts of Congress, which had fixed 
their rates. Congress did not intend that the public utilities 
should change their contract rates. But Congress did in¬ 
tend that the statutory rates and private contract rates 
should remain until changed by the Commission. 

Appellee can not escape its duty to file true schedule of 
rates. 

The Act of March 4, 1913, for the purpose of contsruc- 
tion may be invoked on the imaginary case of refusal by the 
appellee to truthfully set forth the rates it had established 
and which were in force when the Act was passed. The 
appellee did not fail to file the unlimited business service 
telephone rates, but says, in effect, it did not file them, be¬ 
cause it says that although it was furnishing this service to 
188 business men these rates were obsolete. The appellee 
can not thus avoid these rates nor deny they were in force 
when the Act was passed. The appellant is not concluded 
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by the appellee’s averment that these rates were obsolete. 
If appellant could be so concluded then there could be no 
showing that appellee had failed to comply with the law if 
it had chosen to give only a partial list of its rates. While 
the schedule is conclusive as to appellee, it is not so, we sub¬ 
mit. as to the public. Therefore an averment is sufficient 
that a carrier failed to publish its schedule of rates. The 
following cases illustrate this proposition : 

Kinnavey v. Terminal R. Ass’n, 81. Fed., 802, 803, cit¬ 
ing Gulf C. & S. F. R. Co. v. Hefley, 158 U. S., 98, and 
holding that recovery for alleged violation of Sections 1 
and 2 of the Interstate Commerce for unjust discrimination 
in freight rates can not be had where the carrier has filed 
schedules of its established rates, because “The rates so 
published and on file are the only legal rates the carrier can 
charge, and any variation from them subjects the carrier to 
the penalty of the Act,” and to state a cause of action, “there 
must be an averment either that the carrier failed to publish 
its schedule of rates, or that it charged in excess of the rates 
as published and then in force, and in either case that the 
charge as made was unreasonable, or an averment of facts 
sufficient to do away with the prima facie effect of the 
scheduled rate.” 

Swift v. Philadelphia & R. R. Co., 64, Fed., 59. 69, 70, 
holding that counts in a declaration to recover back freight 
exacted in excess of a reasonable rate relating to shipments 
after the Interstate Commerce Act are defective in the ab¬ 
sence of averment that no rates were published and in ex¬ 
istence as required by law. Says the Court: 

“P>v requiring the fixing and publication of these 
rates, the Interstate Commerce Act, supplies at least 
prima facie evidence of the contract rate, which can 
only be overcome bv averment in avoidance thereof.” 
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In reference to counts in the declaration addressed to 

b ‘Pments P rior t0 tl,e Interstate Commerce Act, which 

proceeded on the idea that express contract for rates was 

not concluded, the court in effect overruled the demurrers 

eaving open only the question whether the allegations were 
specific and single. 

Decisions under similar laws to the Act of March 4 
1913, sustain our position that that Act fixed the rates until 
1 hanged by the Commission and deprived the appellee of 
power to discontinue the flat rate. 


The Wisconsin law is the basis of the Act of March 4, 
1913. Prior to this enactment the Wisconsin Commission 
considered the question of the right of a telephone company 
to increase its rates. In re Oregon Telephone Co., 3 Re¬ 
ports, 534, 552, where the company before it applied to the 
Commission for an increase of its rates had notified its 
rural subscribers of an increase, similarly as the appellee 
id in tliei nstant case, the Commission said: 


Th/p 1 ? TT?-,° f H 6 COmpan > r was dearly unlawful, 
r f/ // L t,ht,es Law had been on the statute books 
of the State for over a year (as in the instant case), 
and it is to be regretted that any public utility should 
lave overlooked so fundamental a provision ” * * * 
"At the hearing it was asserted, in behalf of the com¬ 
pany that any increase in rates which the Commission 
might authorize should date from the filing of the ap¬ 
plication and not from the date of the order There 
are two answers to this contention. In the first place 
the company and not the subscribers should bear what¬ 
ever loss may attend the failure to make application in 
proper terms as the company and not the subscribers 
was responsible for the delay. In the second place, the 
la a docs not authorise the Commission to make orders 
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which are retroactive. It follows, from what has been 
said, that the only legal rates of the company are those 
which were in effect April I, 1907 , and demands for 
service up to the time when this order goes into effect 
must be satisfied at such rates. The law on this sub¬ 
ject is clear: 

‘Unless the Commission shall otherwise order, 
it shall be unlawful for any public utility within 
this State to demand, collect or receive a greater 
compensation for any service than the charge 
fixed in the lowest schedule of rates for the same 
service on the first day of April, 1907/ ” 

This is a partial quotation from Wis. Act, Ch. 499, 1907, 
Sec. 1797, M-105. If the whole of this provision be com¬ 
pared with paragraph 94 of the Act of March 4, 1913, the 
latter will be found to be a substantial copy of the former 
changed only to make it applicable to this District. This 
decision is, therefore, we submit, a controlling interpretation 
of paragraph 94 of the Act of March 4, 1913, and disposes 
of the attempt of appellee to terminate the flat rate con¬ 
tracts. 

And recently the Wisconsin Commission held in re Rhine¬ 
lander Power Co., Public Utilities Reports, 1915, A. 652, 
on an application for an advance in rates, that a contract 
by which an electric utility agrees to supply a customer with 
a large portion of its product at excessively low rates will 
not be declared void on the theory that such rates are dis¬ 
criminatory as against other customers who must pay 
higher rates in order to insure a reasonable return, where 
the contract was entered into prior to April 1, 1907. 

The Wisconsin street railway act of 1905 contained pro¬ 
vision like the local law, and under that act it was held that 
making unlawful, unjust and unreasonable charges did not 
change rates nor contracts existing at the time it was 
passed, though the Commission might supersede the rate. 



Manitovvac v. Manitowac & Northern T. Co 145 Wis 
13. 

An action for injunction to restrain defendant from in¬ 
creasing its rates for carrying passengers on its interurban 
road, and to abide by its contract made by ordinance to 
charge 10 cents for its service between two places after it 
had given notice of an intention to charge 15 cents for said 
service. 

Held that Ch. 362, Laws of 1905, which is applicable to 
interurban railways and provides, among other things, that 
all charges made by any carrier coming under its provisions 
shall be reasonable and just, and every unjust and un¬ 
reasonable charge * * * is prohibited and declared to 
l>e unlawful did not of its own force work any change in 
existing rates and hence did not supersede an ordinance con¬ 
tract by which an interurban railway company was given 
the right to use the public streets of a city upon condition 
that a certain rate be charged; though under said statute 
such rate might be superseded by a determination by the 
railroad commission. 

“Whether the State has exercised its right to modify 
this rate remains to be considered. Ch. 362, Laws of 
1905, applies to interurban railway companies. In re 
Application of Ch. 362 , Laws of 1905 , to certain street 
railways. 1 Wis. R. R. Comn., Rep. 178. By that 
statute (Sec. 3) it is provided that all charges made by 
any carrier coming under this provision ‘shall be rea¬ 
sonable and just, and every unjust and unreasonable 
charge for such service is prohibited and declared un¬ 
lawful.’ Railway companies are required to file their 
tariffs with the railroad commission and are prohibited 
from making changes therein except on 10 days' no¬ 
tice, and the rates fixed in said tariffs are declared to 
be the lawful rates until changed as provided by the 
act. Section 12 of the law provides that the commis- 


sion may on complaint or on its own motion, proceed 
to determine the reasonableness of any rate, and when¬ 
ever such rate is found to be unreasonable, may fix 
and determine what a reasonable charge shall be, and 
thereupon the rate so fixed shall be the lawful rate. 
By Subd. *c’ of Sec. 12, a railway company is given 
the same right to make complaint that is given to any 
other j>erson or corporation. 

It is contended that this law has superseded the con¬ 
tract involved in this suit and that therefore the con¬ 
tract no longer has any binding force and effect. We 
do not think so, the statute worked no change in exist¬ 
ing rates. It has simply provided that all rates should 
be reasonable and left to the railroad commission the 
power to determine the fact as to whether or not a 
given rate was reasonable. When that determination 
was reached the law became operative upon the par¬ 
ticular rate called in question and the rate arrived at 
then became the lawful rate and continued so until 
set aside in the manner provided bv law. The railroad 
commission has made no determination in the case 
before us, at least, if it has, it is no part of the record. 
Until this determination is made, the contract is in 
force. When it is made the contract is superseded if 
the rate is changed. The commission has ample au¬ 
thority to proceed upon its own motion. The traction 
company under Subd. “c v of Sec. 12 has the power to 
make the necessary complaint to compel an investiga¬ 
tion. This works no hardship on any one. It may be 
as the trial court found that a 10 cent fare is unrea¬ 
sonable. and that a 15 cent fare is not so. Usually 
long-time contracts made under like conditions oper¬ 
ate against the public interest, and if the fare provided 
for is unreasonably low, the legislature has the same 
power over it that it would have if it were unreasonably 
high. Tt may also be that adequate service can not be 
given at the rate fixed or that conditions have so 
changed that the road can not operate unless the rates 
are increased and that the public will be better served 
by raising the rates than by permitting it to remain 
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where it is. This is a question which calls for the 
exercise ot legislative power and discretion. The court 
can not relieve the defendant from an improvident 
contract, but the contract is of such a character in the 
present instance, that the Legislative Branch of the 

Government may, in the interest of the public, abro- 
gate it. 

The Kansas Act of 1911 Ch., 238, creating a public utili¬ 
ties commission, requires the filing of schedules of rates and 
gives the Commission power to make just rates, but seem¬ 
ingly omits the requirement that these schedules shall con¬ 
tain the rates established and in force at the time of the 
passage of the Act and that they shall continue until changed 
by the Commission. Yet it was held by the Supreme Court 
of that State that the filing of these schedules did not annul 
telephone agreements. Kaul v. American Independent Tel. 
Co., 147, Pac., 1130. (Kan. decided April 10, 1915.) 

The mere enactment of the public utilities statute (Laws 
1911 c., 238) did not abrogate the agreements as to telephone 
service, rates, and tolls and the publishing and filing of a 
schedule of rates with public utilities commissions did not 
of itself operate to annul such agreements. 

Johnson, C. J. : 

"This was a suit begun by the plaintiffs to enjoin the 
defendant from a threatened disconnection of plaintiffs’ 
telephone line with its exchange at Holton and from the 
refusal of certain rates and privileges stipulated in an 
agreement previously made. It appears that an Febru¬ 
ary 5, 1903, plaintiffs individually and as an unincor¬ 
porated association of farmers known as the Bills Creek 
Telephone Company, having for its object the mainten¬ 
ance of a local telephone line, and the defendant, the 

American Independent Telephone Company agreed sub¬ 
stantially : 



That the said first party (The American In¬ 
dependent Telephone Company) agrees to meet 
and connect with the line of the second party (The 
Bills Creek Telephone Company) at the city limits 
of Holton, Kansas, for which privileges the second 
party agrees to pay the first party the sum of 
$27.00, the second party to build and equip said 
line outside the said limits, furnish their own 
phones and care for the same at their own expense 
and keep the same in good repair, said phones to 
be acceptable to first party, first party to have all 
tolls collected over said lines both ways, second 
party to have free privileges in Holton exchange 
and all farm lines in Jackson County, Kansas, and 
a 15 cent rate over all toll lines in said Jackson 
County/ 

“Plaintiffs alleged that, although this contract had 
not been abrogated, the defendant threatened to discon¬ 
tinue the services provided for therein; that said denial 
of service would work a great and irreparable injury 
and damage to them; and they, therefore, asked for a 
temporary injunction and that it be made permanent on 
final hearing. The temporary order was granted, and 
defendant in its answer denied the making of the con¬ 
tract relied upon by plaintiff and alleged that, if made, 
it was ultra rives, and further that it was impossible 
for defendant to furnish the senice on the terms stipu¬ 
lated in the writing, and if furnished , it would he a 
discrimination against other users of its telephone lines. 
On the trial of the case, evidence was offered tending 
to show that the parties making the contract intended 
that it should remain in force as long as the defendant 
continued in business. The temporary injunction was 
made permanent against the defendant and its motion 
for a new trial being overruled, it now appeals/’ * * * 
“The contention that the contract is lacking in 
mutuality can not be sustained. The agreements en¬ 
tered into by the parties are concurrent and obligatorv 
on both. Each is bound to earn' out the stipulated un- 
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dertakings during the existence of the contract; and, 
if the plaintiffs had undertaken to disconnect their line 
from the exchange of the defendant and to connect 
with another, the defendant would have been entitled to 
the remedy of injunction. 

“It is argued that the contract is not enforceable be¬ 
cause of the provisions of the public utilities act recent¬ 
ly enacted. (Laws 1911 c., 238). Some testimony 
was introduced to the effect that the contract rates are 
unreasonable and lower than the defendant is charging 
other patrons, and also that the defendant has pub¬ 
lished and filed with the public utilities commission, a 
schedule of its rates, tolls, fares and charges. The con¬ 
tract in question zvas made long before the act referred 
to zvas passed and was in force when the public utilities 
commission came into existence; and, while that com¬ 
mission is vested with broad regulatory powers, it is 
not shown nor claimed that defendant has found the 
contract rates to be unreasonable. Granting, without 
deciding, that the commission has the power under law 
to determine whether or not the rates prescribed by the 
contract and reasonable and valid and to revise them if 
found to be unreasonable, it does not appear that it has 
exercised the power nor that they have been presented 
to it for its consideration. The passage of the act did 
not automatically overthrow the contract nor set aside 
schedules of rates which had been agreed upon. Neither 
did the fact that the defendant published and filed a 
schedule of rates zvith the public utilities commission 
abrogate the contract . In any event, rates previously 
agreed upon between the utilities and patrons will con¬ 
tinue in force until the commission has found them to 
be unreasonable and has prescribed other rates. The 
passage of the act did not take from the court the power 
and duty of preventing the interruption of the serznees 
at the rates agreed upon or otherwise fixed until the ac¬ 
tion had been taken by the commission. Without de¬ 
termining the extent of the powers of the commission 
to regulate rates previously fixed by the contract, noth¬ 
ing appears here to show that the judgment of the Court 



36 


enjoining the defendant from disconnecting the lines of 
the plaintiffs from its exchange or from refusing the 
continuance of the service which had been given under 
the contract since 1903 was unlawful.” 

That Act of March 4, 1913, continues the flat rate con¬ 
tracts and prevents the repeal of their rates until proper 
action by the commission appears from the decisions in 
Maryland. The Act of Md., 1910, by section 31*4 pro¬ 
vided : 

“Every gas corporation and every electrical corpora¬ 
tion shall furnish and provide such service, instrumen¬ 
talities and facilities as shall be reasonably safe and 
adequate and in all respects just and reasonable. All 
charges made or demanded by any such gas corpora¬ 
tion and electrical corporation for gas, electricity or anv 
service rendered or to be rendered, shall be just and 
reasonable and not more than allowed by law and by 
order of the Commission; and all Acts or parts of Acts 
heretofore passed and now existing, prescribing or lim¬ 
iting the price at which any gas corporation or electrical 
corporation, or any other corporation subject to this 
Act, may furnish, sell or dispose of its gas or elec¬ 
tricity or other product or utility are hereby repealed, 
it being the intent of this Act that the powers of the 
Commission herein created to ascertain the price of such 
gas or electricity or other product of utility as provided 
for herein, shall supersede all such Acts or parts of Acts 
aforesaid. Every unjust or unreasonble charge made 
or demanded for gas, electricity or other such service, 
or in connection therewith, or in excess of that allowed 
by law or bv the order of the Commission is prohib¬ 
ited.” 

Bv comparison of paragraphs 4 and 101 of the local law 
with the above statute it will be seen that there is a similarity 
in the two Acts respecting their repeal provisions and powers 
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rested in their respective commissions. Yet it was held that 
the Maryland Act left it to the commisison to determine the 
time of repeal and that flat rate telephone contracts contin¬ 
ued until their rates were changed by the commission. 

Gregg v. Laird, 121 Md., 1. 

Syl. Chapter 180 of the Acts of 1910, in section 31by 
express terms, repeals all prior acts or parts of acts that pre¬ 
scribe or limit the price at which any gas corporation or 
electric company, or any other corporation subject to the act 
may furnish or sell its gas, etc., or other product or utility. 

I elephones and telephone service are a utility in that 
sense, and telephone companies are subject to the provisions 
of the act. All statutes upon the same subject-matter are to 
be harmonized as far as possible, even though passed at dif¬ 
ferent dates, and although the time of their passage may be 
separated by a long or short interval, and this rule of con¬ 
struction is to be applied even when the constitutionality of 
the statute is called in question. Where statutes are reason¬ 
ably susceptible to two constructions, it is the duty of courts 
to adopt such a one as will save the constitutionality of the 
statute, and to avoid constructions which raise grave and 
doubtful constitutional questions if the statute can be so 
construed as to avoid such questions. 

The purpose of the public service commission act was to 
place all corporations handling public utilities under the 
supervision and control of the public service commission, 
with power to it to regulate the rates charged for serv¬ 
ice; but until the commission docs so regulate such rates, 
vice; but until the commission does so regulate such rates, 
any act or acts in force respecting them should remain unim¬ 
paired. 

By such an act the Legislature itself repeals former en- 
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actments and only leaves to the commission the power to 
fix the time when the repeal shall become operative. 

It is not necessary that the Act March 4 , 1913 , should in 
exact terms continue express contracts like appellant's fixing 
telephone rates for business service. 

There is no need that local law should continue express 
contracts in force in exact and particular terms, for, as far 
as general language can reach the subject, that need is sup¬ 
plied by the clear and broad terms of paragraphs 24, 30 and 
94, of the Act of March 4, 1913. These contract rates are 
governed thereby because they are neither excepted, nor ex¬ 
empted therefrom. The following cases sustain this propo¬ 
sition. 

Armour Packing Co. v. United States, 209, U. S., 56, 
holding there is no provision in the Elkins Act exempting 
special contracts from its operation, nor is there any pro¬ 
vision for filing and publishing such contracts, and the fact 
that a contract was at a published rate when made does not 
legalize it after the carrier has advanced the published rate. 
The provision as to rates, being in force in a constitutional 
act of Congress zvhen the contract is made, are read into the 
contract and become a part thereof, and the shipper, who is 
party to such contract, takes it subject to any change there¬ 
after made in the rate to which he must conform or suffer 
the penalty of the law. This was a case where there was a 
published rate when the contract was made which was raised 
to higher rate later, but Louisville & N. R. Co. v. Mottley, 
219, U. S., 467, was a case where the contract was prior to 
the statute and was valid when made, but became inopera¬ 
tive because the act forbade agreements of that character. 
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V* 

Appellee cannot contend that the unlimited business tele¬ 
phone service rate zvas discriminatory because there is ab¬ 
sence of a finding to that effect by the Public Utilities Com- 
► mission based on statutory formal hearing on due complaint. 

B. & O. R. R. v. Pitcairn Coal Co., 215, U. S., 481; 
Texas & Pacific Railway Co. v. Abilene Cotton Oil Co., 204 

U. S., 426; Williams v. Western Union Teleg. Co., 203 Fed 
140. 

In B. & O. R. R. v. Pitcairn, the discrimination was an al¬ 
leged shortage of cars in their supply by the railroad to the 
coal company and the latter sought to mandamus the rail¬ 
road after the Interstate Commission had held that the rail¬ 
road system of mine rating was not discriminatory (pp. 495- 
496). Previously having reviewed the situation the court 
said (p. 493) : 


W4ien the situation is thus defined we see no escape 
from the conclusion that the grievances complained of 
were primarily within the administrative competency 
of the Interstate Commerce Commission, and not sub¬ 
ject to be judicially enforced; at least, until that body, 
clothed by the statute with authority on the subject, 
had been afforded, by a complaint made to it, the op¬ 
portunity to exert its administrative functions.” 

Williams v. Western Union Teleg. Co., 203 F., 140. Rules 
that in an action against a telegraph company for alleged 
negligence in transmission of a telegram, the unreasonable¬ 
ness of a rule as to repetition of messages can not be first 
considered in the District Court, but must be first raised be¬ 
fore the Interstate Commerce Commission. 

Neither appellant nor any other party made complaint to 
the Public Utilities Commission that the unlimited telephone 
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service rate was discriminatory, but, on the contrary, appel¬ 
lant claimed his rate was legal and non-discriminatory. Ap¬ 
pellee made no complaint to the Public Utilities Commission 
that such service was discriminatory as it might have done 
under paragraph 47 of the Act of March 4. 1913; but. on 
the contrary, on its own initiative, claiming that said service 
was discriminatory, sought to terminate appellant’s contract 
after its rate had been lawfully established by the schedules 
filed by appellee. 

The opinion of the Commission (R., 46, 47) relied on by 
appellee is unthout effect and is invalid. 

The Public Utilities Commission has no authority to de¬ 
termine the reasonableness or discriminatory character of a 
rate without considering the facts in the manner prescribed 
by the Act of March 4, 1913. (Pars. 4, 38, 39, 40. 45, 46, 
61, 94); B. &. O. R. R. v. Pitcairn Coal Co., 215 U. S., 481 
(supra). Said the Supreme Court in Cincinnati. N. O. & 

T. , P. R. Co., Interstate Commerce Commission, 162 

U. S., 184, 196, 197: 

“The reasonableness of the rate, in a given case, de¬ 
pends on the facts, and the function of the Commission 
is to consider these facts and give them weight. If the 
Commission, instead of withholding judgment in such 
a matter until an issue shall be made and the facts 
found, fixes a rate, that rate is prejudged by the Com¬ 
mission to be reasonable.” 

More persuasive is the case of Chicago, M. & St. P. R. Co. 
v. Minnesota, 134 U. S., 418, which held that the law of 
Minnesota as construed by the Supreme Court of that State 
allowing a railroad commission to establish rates for rail¬ 
roads without issue made, or enquiry had as to their reason- 
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a leness, conflicts with the constitution; and that where no 
earing i S provided for, no summons or notice to the com¬ 
pany, before the commission has found what it is to find and 
eclared what it is to declare, and no opportunity provided 
for the company to introduce witnesses before the commis¬ 
sion, there is not the semblance of due process of law. 

I lie question arose in this case under that section of the 
State law which required the railroad to file schedules of its 
tariffs with the commission, and the proceedings before the 
commission were based on a complaint of unreasonableness 
and discrimination in rates. A statement of this complaint 
was forwarded by the commission to the railroad company 
and it was required to answer it in writing and did so 
answer. This was followed by a formal investigation be¬ 
fore the commission at which the railroad was represented. 
Thereupon the commission made findings of fact by report 
and reduced the rate and served a copy of the report on the 
railroad. The railroad refused to comply with the report 
and the commission published the rate and brought man¬ 
damus against the railroad; yet because the State Court held 
t at the commission’s finding was conclusive the Supreme 
ourt held the statute as so construed unconstitutional. 
Contrast this ruling to the failure of the Public Utilities 
Commission to investigate or hear the question of reasona¬ 
bleness or discrimination in the rate in the instant case in 
the opinion relied on by appellee adopted May 4, 1914 (R 

46, 47), and it can be truthfully said, we believe, that this 
opinion is a mere scrap of paper. 

The Commission gave no weight to its opinion. It made 

no order to carry it into effect, although the act required 

an order, and, as noted elsewhere, the commission held that 

it had made no order and that the question was one of 

private contract between the parties which they must settle 
in the courts. 
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Under paragraphs 4, 61 and 94 (previously cited), an 
order must be made and a certified copy served on the Pub¬ 
lic Utility before the action of the commission becomes ef¬ 
fective and lawful. Furthermore to make the action of the 
commission legal there must be a formal hearing on notice 
under paragraph 38, 39, 40, 44, 45 and 46 (previously 
cited). None of these jurisdictional acts occurred before 
or after the rendition of said opinion. 

The case of Oregon R. R. & N. Co. v. Fairchild, 224 
U. S.. 510, which relates to the action of a State railroad 
commission (whose acts have been said to be legislative and 
administrative rather than judicial), “after a full hearing 
* * * to order that additional trackage or sidings be 

constructed,” provided by statute, holds, that the hearing 
which must precede an order taking property must not be a 
mere form, but one which gives the owner the right to 
secure and present material evidence; though a statute which 
gives the privilege of introducing evidence, affords compul¬ 
sory process, and gives the right of cross-examination is 
constitutional. Hence the Act of March 4, 1913, providing 
these requirements, is constitutional, because they are 
provided and the statute must be construed to afford a hear¬ 
ing or be invalid. 

State v. Southern Telep. & Cons. Co.. 61 So., 506. (Fla.) 

Onlv valid orders of the Railroad Commissioners will be 
enforced by the Courts; and orders not authorized by law 
are not valid or enforceable (cited I. C. C. v. Louisville & 
N. R. Co.. 227 U. S., 88.) 

The statutes contemplate that in regulating service of a 
public nature the Railroad Commissioners shall make ad¬ 
ministrative rules or orders upon subjects affecting the public 
and not orders for individual relief, except for a violation of 
a rule or regulation previously made by the Railroad Com¬ 
mission covering the subject as it affects the public. Such 
Commission is not authorized to enter judicial judgments. 



Appellee is not liable to penalty for continuing appellant's 
unlimited business sendee rate. 

First, the commission has not lawfully found the existence 
of any discrimination, and could not do so because the sched¬ 
ules filed make appellants rate lawful until properly changed 
by the commission. 

Second, under the Act of March 4, 1913, discrimination 
consists in furnishing a service contrary to the schedules 
filed, which appellee did not do. It complied with the law 
and can not be punished for obeying the act. 

It is true the act prohibits unjust discrimination, but 
when, and how is unjust discrimination to be ascertained? 
We submit only after the commission has acted in the 
premises. Texas & P. R. Co. v. Abilene Cotton Oil Co., 204 
U. S., 426. If the commission commits a mistake in decid¬ 
ing, then the courts will review that decision. 

That these propositions are true, will be seen from the 
provisions of paragraphs 41, 42, 44, 45, 63, 64, 88, 94, Act 
of March 4, 1913, Par. 63. In other words the regu¬ 
lation of rates was taken out of the hands of the 
public utilities and placed with the commission. So 
was the matter of unjust discrimination, and until the 
commission acts, there can be no claim that any service 
which was in use at the time of the passing of the act is un¬ 
justly discriminatory. 

Our law is like the Md. Act (Sec. 16, Act 1910), and the 
Md. Commission, 1 Pub., Ser. Com., Rep., 227, 229, says 
that “So far as unjust discrimination is concerned, it is to 
be observed that the Public Service Commission Law does 
not absolutely prohibit all discrimination. To be unlawful, 
discrimination must be unjust, or unreasonable. 

The ruling of the Utilities Commission, May 18, 1914, 
(R. 31 and 32), in response to appellants complaint is 
right in holding that the commission could not fix telephone 



rates without a valuation of the property of the utility, and 
that appellant’s request for public hearing would l)e granted 
before the rates are fixed. 

Reference to the reports of the Wis. Railroad Commis¬ 
sion show that such investigation is required to be made 
before telephone rates and discrimination are fixed by a 
commission. See Vol. 7, page 465; Vol. 3, page 534. In re 
Oregon Telephone Co. (supra). The rulings of the Wiscon¬ 
sin Commission on the latter case, pages 552 to 554, apply 
forcibly to the attempt of the appellee in the instant case to 
require appellant and others similarly situated to pay the 
increased measured service rates without action by the 
commission. 

2. The statute (Par. 81) provides that if any public 
utility shall charge or receive from any person a greater or 
less compensation than that prescribed in the public sched¬ 
ules, or tariffs then in force or established as proznded herein, 
shall be deemed guilty of unjust discrimination and upon 
conviction thereof shall be punished by a fine. 

This paragraph excepts and exempts appellee from liabil¬ 
ity for continuing the flat rate service because it was pre¬ 
scribed in the schedules then in force. This exception is 
emphatically enforced in Par. 94; that paragraph makes it 
unlawful for any public utility to demand or receive a greater 
compensation for any service than the charge fixed on the 
lozvest schedule of rates for the same sendee under the law 
in force at the date of the passage of the act. That declara¬ 
tion constitutes the premise of the paragraph. It is conceded 
that the flat rate is the lowest rate for the same service. 
Applying paragraph 94 to the flat rate charge it will be seen 
that that is the very charge appellee can safely make with¬ 
out incurring any penalty. This paragraph prevents the 
advance or discontinuance of the flat rate without applica¬ 
tion by appellee to the commission in writing. (It has made 
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no such application). What the commission is to do on 
recei\ ing said application is stated in ihis paragraph; and 
the commission may grant or reject the application in whole 
or in part. I nless, the subterfuge of calling these flat rate 
contracts obsolete while they existed prevails, it would seem 
that on construction of paragraphs 81 and 94, appellee could 
not have teen subjected to a penalty. If under the express 
language of the statute, as we contend, the unlimited rate 
was continued in force, as the conclusive rate incontroverti- 
bly evidenced by the filing of the schedule, or if in order to 
declare or find discrimination or unjust discrimination (as 
we also contend and the commission concedes), there 
must have teen an examination into the fact by the commis¬ 
sion whether unlimited business telephone service is dis¬ 
criminatory, it follows that the Schedule flat rate filed is in 
force and is not inherently illegal. 

In Armour Packing Co. v. United States, 209 U. S., at 
page 81, it is said: 

The carrier files and publishes the rate. It may 
well be concluded by its own action.” 

and in Texas & P. R. Co. v. Cisco Oil Mill. 204 U. S., 451, it 
is said: 


1 he filing of the Schedule with Commission and 
the furnishing by the railroad company of copies to its 
freight offices incontrovertibly evidenced that the tariff 
of rates contained in the schedule had been established 
and put in force as mentioned in the first sentence of 
the section and the railroad company could not have 
been heard to assert to the contrary.” 

Drinker, Interstate Commerce Act, Vol. 1, Sec. 240, 
quotes a decision of the Interstate Commerce Commission, 
as follows: 
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“When once lawfully published, a rate, so long as it 
remains uncancelled, is as fixed and unalterable either 
by the shipper or by the carrier as if that particular rate 
had been established by a special act of Congress. 
When regularly published, it is no longer the rate im¬ 
posed by the carrier, but the rate imposed by the law.” 

So true is this that the Supreme Court has held that where 
a rate contained in the tariff schedule is unlawful because 
excessive and unreasonable, still the shipper can not have 
redress from the courts until he has first invoked redress 
through the commission “which body alone is vested with 
power originally to entertain proceedings for the alteration 
of an established schedule.” 

* 

Texas and Pacific Rv. Co. v. Abilene Cotton Oil Co., 
204 U. S., 426, 435. 

Same v. Cisco Oil Mill, 204 U. S., 449. 

The following case seems pertinent: 

“Winsor Coal Co. v. Chicago & A. R. Co., 52 Fed., 
716, 720, 721, 722, the carrier contended that no 
charge made by it can be unlawful, subject to the statu¬ 
tory pains and penalties when the charge made is within 
the limits prescribed by the State's authority.” 

Says the Court: 

“In the absence of any affirmative action bv the 
commissioners, the legislature (Missouri) declares a 
maximum rate, and the carrier is to make and keep pub¬ 
lic a schedule within this maximum. The railroad com¬ 
missioners may revise it. if deemed right and just to 
do so; and the rates thus fixed are to be observed by the 
carrier until changed conformably to the statute.” 

The court there denies there is a right to submit the ques- 
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tion of rates to a jury and submit the carrier to penalties 
after compliance with this statute. 

It points out that there different juries would reach differ¬ 
ent conclusions and thus bring about the discriminations and 
inequality which the statute sought to avoid. After refer¬ 
ring to like statutes in other states the court says: 

“The Courts of those States, in construing their 
statutes in the particular under discussion, hold that 
the carrier may charge the maximum rate fixed by the 
statute, and a liability to the penal action never arises 
until the carrier passes this dead line. This for the 
reason, which stands upon a granite foundation of 
public justice and common sense, that no act of the 
citizen can be unlawful which the law permits.” 

Appellant has the right to maintain this bill and there is 
no lack of mutuality. 

(Assignment of Errors No. 1-5.) 

% 

The instant case was determined on its merits, at the re¬ 
quest of both parties, without any suggestion of want of jur¬ 
isdiction by the Court. For the purpose of having the merits 
decided, “the setting down of and calendaring of said cause 
for hearing on bill and answer and the exhibits to said bill 
and answer,” were waived (R., 75). This was the under¬ 
standing and agreement of counsel for both parties. 

It is not believed that counsel for appellee wishes or de¬ 
sires anything other than a decision on the merits as that 
can now be had at small expense and as that was the matter 
heretofore litigated. Should any different position be taken 
by counsel for appellee (which we do not, by what has been 
said, mean to even charge or anticipate) then it is plain that 
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appellee would be estopped to raise the question of jurisdic¬ 
tion. 

All the more does this estoppel arise because since the 
decree on July 14, 1915, the parties have filed their stipula¬ 
tion in the cause whereby it is agreed that payments shall 
l>e made of the rate under the old contract “for such time as 
the issues involved in said equity cause shall be pending in 
th Court of Appeals for the District of Columbia, or until 
a final decision of the issues involved in said equity cause/’ 
And it was “further agreed that said plaintiff will pay such 
additional sums for tolls or messages as may be justly due 
the defendant upon the final decision in said cause or upon 
any subsequent abandonment of said cause, or settlement of 
the issues involved therein between said plaintiff and de¬ 
fendant." Other subscribers have entered into like stipula¬ 
tion with appellee, and are bound by the alx>ve stipulation. 

I his decree and stipulation are analogous to the situation in 
Manning v. Telephone, where this court sustained the juris¬ 
diction of equity. Short history of the decisions on the 
question of jurisdiction in equity is now given. 

Manning v. Chesapeake & Potomac Tel. Co., 26 W. L. 
R., 499, hearing on application for injuction granted, hold¬ 
ing that where subscribers to a telephone company notified 
the latter of a desire to terminate an existing contract ten 
days thereafter, and subsequently ztnthin the ten days, noti¬ 
fied the company of their wish to continue the service at 
the rate fixed by the Act of June 30 , 1898 , and that they 
desired the existing contract to continue in force except in 
the particular named, which the company declined doing, or 
to accept a quarterly payment in advance, and the subscrib¬ 
ers thereupon, before the ten days expired, filed a bill to 
enjoin the removal of the telephone, an objection that the 
contract relation betwen the parties had terminated was un¬ 
tenable. 
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Justice Hagner in delivering the opinion of the Court 
said: 


“The complainants, though desirous to change that 
part of the contract respecting the previous price of the 
service, never intimated a purpose to abandon the use of 
the instrument; but claimed the right to use it at the 
rates established by the statute.” (P. 501.) 

* * * “The great fact upon which the bill rests is, 
that the legislative and executive departments of the 
government have seen fit to enact a statute which those 
against whom it is directed refuse to obey to the great 
injury of the complainants in their comfort and busi¬ 
ness; and no asseverations in the answer of the party 
complained against, that in its opinion the law is uncon¬ 
stitutional, upon the grounds stated though supported 
by never so many ex parte affidavits, will justify a court 
in adopting that opinion in the absence of legal evi¬ 
dence.” 

This case is considered on its merits as a rate case in Man¬ 
ning v. Ches. and Pot. Tel. Co., 18 App., D. C., 191. On 
the merits below, the presiding justice expressed the opinion 
that the proper remedy was mandamus, but did not dismiss 
the bill on that ground, and this court entertained jurisdic¬ 
tion. The case was reversed and remanded for further evi¬ 
dence in Ches. and Pot. Tel. Co. v. Manning, 186 U. S., 238, 
but no reference whatever was made to the lack of jurisdic¬ 
tion in equity to proceed by injunction. Later additional 
evidence was taken and the case was finally disposed on its 
merits as to the rates properly chargeable under the Act of 
June 30, 1898, on the classes of service furnished Manning 
v. Ches. and Pot. Tel. Co., 32 W. L. R., 699. 

Under the Wisconsin Act of 1905, jurisdiction was taken 
in equity in a similar case, Manitowac v. Manitowac & 
Northern T. Co., 145 Wis., 113 (supra). 
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If any authority be needed to sustain the jurisdiction of a 
court of equity to enforce specific performance in this case 
is supplied by strong reference from the case of Louisville 
& Nashville R. R. v. Mottley, 219 U. S., 467 (supra). It 
is true that there the Court held in construing the Act of 
of June 29, 1906 (34 Stat., 584), that the statute had ter¬ 
minated the contract while here the statute has continued the 
contracts in question; but the remedy sought was by bill in 
equity. 

The Court after reciting the agreement in language ap¬ 
propriate to this case, says: 

« 

“The railroad company strictly adhered to this agree¬ 
ment for many years, but finally refused further to 
perform it on the ground that the Act of Congress of 
June 29, 1906, amendatory of the Act regulating com¬ 
merce, approved February 4, 1887, made its enforce¬ 
ment illegal. Thereupon Mottley and wife brought suit 
in the Circuit Court of the United States for the West¬ 
ern District of Kentucky to enforce the agreement and 
obtained a decree in their favor, 150 Fed. Rep., 406. 
But upon direct appeal to this Court that decree was re¬ 
versed and the case was remanded with directions to 
dismiss the suit for want of jurisdiction. (Citing L. 
& N. R. R. v. Mottley, 211 U. S., 149 and other cases). 
The grounds upon which the Federal Court was held 
to be without jurisdiction are not important here: 

“The present action was brought in the Circuit Court 
of Warren County, Kentucky. 

“The relief sought was that the defendant company 
be required specifically to execute the above agreement 
by issuing passes to the plaintiffs for the year 1909 and 
for every year thereafter so long as the plaintiffs should 
each live, over all its roads in and out of Kentuckv. 

J 

The railroad company resists any judgment that would 
compel it to perform the agreement sued on.” * * * 
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“The State Circuit Court, giving the relief asked, by its 
judgment required the railroad company to issue to the 
plaintiffs and to each of them a pass over its lines and 
branches for the year 1909, and thereafter to renew 
such .passes annually during their respective lives 
Upon appeal to the Court of Appeals of Kentucky that 
judgment was affirmed, L. & N. R. R. Co. v. Mottley, 
133 Kentucky, 652. 

“It may be suggested, that a refusal to enforce the 
agreement of 1871 will operate as a great hardship 
upon the defendants in error. But that consideration 
can not control the determination of this controversy. 
Our duty is to ascertain the intention of Congress in 
passing the statute upon which the railroad company 
relies as prohibitive of the further enforcement of the 
agreement in suit.” 

Had there been no estoppel and no contract for a rate 
then a few decisions which hold that a court can not fix 
compensation might be in point. Thus where a patron 
desired a telephone and was refused service unless he paid 
$5 monthly and tendered $9 for three months service, it 
was held that the court could not fix $3 per month as 
reasonable compensation. Nebraska Telephone Co. v. State, 
55 Neb., 627. So where a patron had a contract for a 
residence service at a certain rate and demanded the same 
rate for a business service without contract therefor it was 
held that the Court was without power to make a contract 
or rate for the business service. But the Court also held 
that the right of the patron to telephone service was not 
dependent upon contract and that the patron was entitled 
to the service if he paid a reasonable rate and complied with 
the reasonable regulations of the Utility. Wolverton v. 
Mountain States Telep. & Teleg. Co., 142 Pac., 165 (Col.). 
These cases are quite contrary to the rulings of the Supreme 
Court and our own Courts as well as contrary to other 




judicial decisions. It is plain that the obligation to render 
telephone service does not rest upon mutuality but is a duty 
imposed by law. The right to the service is mutual when 
demanded. The Utility is required to give it when the 
public demands it. The Utility can not in the absence of 
contract permitting it to do so rescind its charter by refusal 
to do business, l>ecause it has devoted its property to a pub¬ 
lic use. Thus on a proceeding for injunction by a city, in 
Gainesville v. Gainesville Gas & E. P. Co., 62 So., 919, it 
was held that an express contract is not essential to estab¬ 
lish reciprocal rights between a public service company and 
the public it undertakes to serve. Such rights arise by im¬ 
plication of lazv and may be enforced by legal proceedings 
where no adequate excuse for non-performance is appro¬ 
priately shown. Maryland and other decisions support the 
jurisdiction. Charles Simon’s Sons Company vs. Maryland 
Telephone & Telegraph Company (99 Md., 141, 63 L. R. 
A., page 727. 

The duty to furnish service at specified rates may be im¬ 
posed by a municipal corporation having statutory authority 
to regulate the use of its streets for telephone wires as a 
condition to the use of such streets by a telephone company. 

A telephone company which accepts the conditions as to 
the rates to be charged by it, imposed by a municipal cor¬ 
poration as a condition to its use of the streets for its con¬ 
duits, can not complain that the rates are not reasonable. 

The residents of a municipal corporation may enforce 
for their own benefit conditions as to rates to be charged by 
a telephone company, imposed by a municipal ordinance 
granting the use of the streets and accepted by the company, 
where the rates were expressly imposed for their benefit. 

A bill by several patrons of a telephone company having 
distinct and separate contracts for service, to enforce the 
company's duty under a municipal ordinance as to rates for 



services, will not be dismissed for multifariousness, al¬ 
though the facts alleged in connection with the various con¬ 
tracts are somewhat variant, where there is a common in¬ 
terest in enforcing the duty and no difficulty or embarrass¬ 
ment will be created in decreeing the relief which the bill 
seeks. 

Bourkc v. Olcott Water Co., 33 L. R. A. (N. S.), 1015. 

An injunction against Water Co. to furnish water. 

The Court said: 

“And again in Charles Simon’s Sons Co. v. Mary¬ 
land Telephone and Telegraph Co. 99 Md., 141, 63 
L. R. A., 727, 59 Atl. 193, an injunction was granted 
to restrain the defendant from chaiging the complain¬ 
ant a rate higher than that fixed by ordinance.” 

Maryland Telephone & Telegraph Co. v. Simon's Sons 
Co., 103 Md., 136 (99 Md., 141 on appeal on merits). 

A bill to enjoin a telephone company from charging a 
higher rate for the use of its telephones than that which it 
had agreed to charge by a contract with a municipality 
under an ordinance, is in effect a bill for the specific per¬ 
formance of a contract. 

Grafton v. Holt, 58 W. Va., 182, holds that the customers 
of a water company have a common interest to obtain an 
injunction to require the company to furnish water at 
specific rates. 

Water Co. v. Hagerstown, 116 Md., 497. 

A municipal corporation that has by ordinance or con¬ 
tract authorized a water company to supply the citizens with 
water at a schedule of rates and under specified conditions, 
is a proper party to bring suit for an injunction against the 
company to enforce the contract and prevent its violation. 

Reference to Simon’s Sons Co. v. Md. Telephone Co., 
99 Md., 142 is made on point that Mayor and Council of 
Hagerstown are not the proper party to bring suit. 




Murray v. New York Telephone Co. 143 N. Y. S., 534. 

Right of inhabitant of city to injunction notwithstanding 
Public Service Law sustained. Simon’s Sons Co. v. Md. 
Telep. & Teleg. Co., 99 Md., 173, cited on point that unless 
contract right could be protected public service law would 
be unconstitutional. 

Rochester Tel. Co. v. Ross, 125, App. Div., 76. 

Telephone Co. which voluntarily enters into contract with 
a city about rates is estopped from questioning the right 
of the city, to make contract, and holding that a citizen 
though not a party to the contract may insist upon its en¬ 
forcement. 

Simon’s Sons Co. v. Md. Tel. Co., 99 Md., 141, cited on 
both propositions. 

Joy v. City of St. Louis, 138 U. S., 1, supports the juris¬ 
diction of equity here, and disposes of any question of want 
of mutuality, in favor of appellant. Congressional 
authority to use the public highway and acceptance and un¬ 
dertaking of appellee to serve the public constitute consider¬ 
ation and impose a duty on appellee, particularly as ap¬ 
pellant is affirming the existence of the contract. Joy v. 
City of St. Louis holds, that a suit in equity is the proper 
remedv to enforce the right or privilege of one railroad 
company to use the right of way of another, conferred by 
contract for benefit of the one seeking performance though 
not a party to the contract; and in such a suit a prayer for 
an injunction against refusing to permit the use of said 
right of way is a prayer for all that is necessary to secure 
the specific performance of the contract. The same case 
also holds that a contract by one railroad company to permit 
other railroad companies to use its right of way does not 
lack mutuality, where the consideration is ample, and such 
company can not resist the enforcement of the priznlegc on 
the ground that it can not compel the other company to 
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continue its enjoyment. (See also Kaul v. American Inde¬ 
pendent Tel. Co., 147 Pac., 1130, supra.) 

We believe that the decree below should be reversed. 

Respectfully submitted, 

„ E. H. Thomas, 

For Appellant. 
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measured rate—and prohibited the discriminatory flat rate’ 
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“Measured rates” for business service a great improvement 
over “flat rates”. 
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ing discrimination and assessing cost of inquiry. 
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BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal by the appellant, the plaintiff below, 
from a decree of the Supreme Court of the District of Co¬ 
lumbia, entered on the 22d day of June, 1915, dismissing 
appellant’s bill of complaint, in which he sought to restrain 
the appellee, the defendant below, from terminating a cer¬ 
tain contract theretofore entered into between the appellant 





and appellee. The case was heard on the bill of complaint 
and the answer thereto. 

The record discloses that the appellant, who was and still 
is engaged in business in the District of Columbia, entered 
into a contract with the appellee under date of June 29, 
1903 (R., 36), for what is known as unlimited “flat-rate” 
business telephone service, by the terms of which he was 
enabled to use the service without limit for the flat sum 
stipulated in the contract. The contract contained a pro¬ 
vision that either party could terminate it after the expira¬ 
tion of the first year on a ten days’ notice. The rates for 
business service furnished the appellee and others for like 
sendee were in nowise controlled or regulated bv statute, but 
were solely a matter of contract between the appellee and 
the subscriber. The so-called “flat-rate” plan of service for 
business places, under which this contract was made, was 
established by the appellee prior to the year 1883, when the 
subscribers of appellee were relatively few. In the year 
1896 (R., 43), however, while continuing in force the flat- 
rate plan tor business service, the appellee also put into effect 
in the District ot Columbia a schedule of measured or mes¬ 
sage rates for business service, under which each subscriber 
pays according to his usage, that is, for the number of mes¬ 
sages sent per year. On June 30, 1904 (R., 43), when there 
were approximately 8,413 business stations in use in this 
District, of which 2,730 were on the flat-rate basis, and be¬ 
cause, a^ the appellee states in its answer, it realized that flat 
rates for business service were unsuitable in a territory of 
the character and population of the District of Columbia, 
in which there was, and 's. a wide variation in the number 
of messages sent by the respective subscribers to such busi¬ 
ness sendee, and therefore inequitable and unjust to such 
of the subscribers as had need to, and did, send relatively 
few messages per year, the appellee ceased making altogether 
contracts for flat rates for business service, and from and 
after that date required each of its new subscribers for busi- 



ness service to sign a contract for such service at measured 
or message rates, and such measured or message rates then 
became and ever since have continued the regular, common, 
and standard rates of the appellee for business service to the 
general public within this District (R., 43). 

Thereupon the appellee established a policy of gradually 
eliminating the contracts for Hat-rate business service with¬ 
out oHending the subscribers to said contracts, which the ap¬ 
pellee states in its answer had thus become obsolete, with 
the purpose of discontinuing and ultimately entirely elimi¬ 
nating all such contracts, and as a result of this policy, 
steadily pursued, there remained on March 1, 1913 (R., 43)’ 
only one hundred and eighty-eight (188) of such obsolete 
flat-rate business contracts covering sendee to three hundred 
and twelve (312) stations; whereas there were on that date 
approximately six thousand nine hundred (6,900) contracts 
for business service at the regular standard, measured or mes¬ 
sage rates, covering service to approximately twenty-one thou¬ 
sand seven hundred and seventy-three (21,773) stations. 

Congress, by act of March 4, 1913, created the Public 
Utilities Commission of the District of Columbia, and the 
appellee comes within the public utilities regulated bv that 
law. 

Paragraph 24 of said act, which has to do with the filing 
of schedules of rates, etc., by the public utilities with the 
Public Utilities Commission, provides as follows: 

“That every public utility shall file with the Com¬ 
mission, within a time to be fixed by the Commission, 
schedules, which shall be open to public inspection, 
showing all rates, tolls, and charges, which it has es¬ 
tablished and which are in force at the time, for any 
service performed by it, within the District of Colum¬ 
bia, or for any service in connection therewith, or 
performed by any public utility controlled or oper¬ 
ated by it. The rates, tolls, and charges shown on 
such schedules, shall not exceed the rates, tolls, and 
charges now allowed by law and shall be the lawful 
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rates, tolls, and charges within the District of Colum¬ 
bia and shall remain and be in force until set aside 
by the Commission.” (Italics ours.) 

In compliance with the requirements of this provision of 
the act of March 4, 1913, the appellee on the 3d of April, 
1913, filed with the Commission its regular schedule of rates 
which were in force in the District of Columbia on the 4th 
of March, 1913, and which included the measured or message 
service rates for business places (R., 48, Exhibit 3) ; and this 
schedule contained all the rates available to the general pub¬ 
lic within this District. The schedule of rates so filed does 
not contain or in any wise mention the flat rates for business 
service or contracts therefor. The appellee, however, on the 
same dav, filed with the Commission a list of rates entitled 
“Obsolete rates within the District of Columbia,” which em¬ 
braces the flat-rate contracts for business sendee and which 
includes the contract of the appellant (R., 14, Exhibit C). 

Paragraph 30 of the said act provides as follows: 

“That it shall be unlawful for any public utility 
to charge, demand, collect or receive a greater or less 
compensation for any service performed by it within 
the District of Columbia, or for any service in con¬ 
nection therewith, than is specified in such printed 
schedules , including schedules of joint rates, as may at 
the time be in force, or to demand, collect, or receive 
any rate, toll or charge not specified in such schedules. 
The rates, tolls, and charges named therein shall he 
the lawful rates, tolls, and charges until the same are 
changed as provided in this section.” (Italics ours.) 

In December, 1913, the appellee filed with the Commis¬ 
sion, according to the specifications in its rules, the “printed 
schedules” mentioned in said paragraph 30 of the said act, 
which contained all the rates available to the general public 
within the District of Columbia, including the established 
and customary rates for business sendee, and which did not 
include the obsolete rates or any special contracts, and said 



printed schedules were accepted by the Commission as the 
lawful “rates, tolls, and charges” mentioned in paragraph 30 
of said act. 

Paragraph 2 of the said act of March 3,1913, dealing with 
the subject of discriminatory rates, is as follows: 

“That every public utility doing business within 
the District of Columbia, is required to furnish service 
and facilities, reasonably safe and adequate and in 
all respects, just and reasonable. The charge made 
by any such public utility for any facility or service 
furnished, rendered or to be furnished or rendered 
shall be reasonable, just and nondiscriminatory. 
Every unjust or unreasonable or discriminatory 
charge for such facility or service is prohibited and 
is hereby declared unlawful. Every public utility is 
hereby required to obey the lawful orders of the Com¬ 
mission created by this section.” 

Paragraph 81 of said act haring to do with the same sub¬ 
ject provides: 

“That if any public utility or any agent or officer 
thereof, shall directly or indirectly, by any device 
whatsoever, or otherwise, charge, demand, collect, or 
receive from any person, firm or corporation, a greater 
or less compensation for any service rendered or to 
be rendered by it in or affecting or relating to the 
conduct of a street railroad or street railroad corpora¬ 
tion, common carrier, gas plant, gas corporation, 
electric plant, electric corporation, water power com¬ 
pany, telephone line, telephone corporation, tele¬ 
graph line, or telegraph corporation, or pipe line 
company, or to the production, transmission, delivery 
or furnishing of heat, light, water, or power or the 
conveyance of telephone or telegraph messages, or for 
any service in connection therewith, than that pre¬ 
scribed in the public schedules or tariffs, then in 
force, or established as provided herein, or than it 
charges, demands, collects or receives from any other 
person, firm or corporation other than one conducting 
a like business for a like and contemporaneous serv¬ 
ice, such public utility shall be deemed guilty of un- 
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just discrimination, which is hereby prohibited and 
declared to be a misdemeanor and unlawful, and upon 
conviction thereof shall forfeit and pay to the District 
of Columbia not less than $100 nor more than $1,000, 
for each offense; and such agent or officer so offending 
shall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall l>e punished by a fine of not 
less than $50.00 nor more than $100 for each 
offense.” (Italics ours.) 

Paragraph 83 prorides penalties for those who benefit by 
acts of discrimination. 

Paragraph 94 of the said act is in part as follows: 

“That, first, unless the Commission shall otherwise 
order, it shall be unlawful for any public utility 
within the District of Columbia to demand, collect, 
or receive a greater compensation for any sendee than 
the charge fixed on the lowest schedules of rates for 
the same service under the law in force at the date 
of the passage of this section; second, every public 
utility in the District of Columbia shall, within thirty 
days "after the passage and publication of this section 
file in the office of the Commission, copies of all 
schedules of rates and charges , including joint rates, 
in force at the date of the passage of this section; 
* * (Italics ours.) 

Paragraph 41 of said act confided to the Commission the 
power to determine and fix reasonable rates, etc., and is as 
follows: 

“That if upon such investigation the rates, tolls, 
charges, schedules, or joint rates shall be found to be 
unjust, unreasonable, insufficient, or unjustly dis¬ 
criminatory, or to be preferential or otherwise in 
violation of any of the provisions of this section, the 
Commission shall have power to determine and by 
order fix and order to be substituted therefor, such 
rate or rates, tolls, charges or schedules as shall be 
just and reasonable. If upon such investigation it 
shall be found that any regulation, time schedule, act, 
or service complained of is unjust, unreasonable, in- 



sufficient, preferential, unjustly discriminatory or 
otherwise in violation of any of the provisions of this 
section, etc., * * * the Commission shall have 

power to determine and substitute therefor, such other 
regulations, time schedules, service, or acts as shall 
be just and reasonable. * * *” 

Paragraph 42 provides that “the public utility found to be 
at fault ” (upon such an investigation), “shall pay the ex¬ 
penses incurred by the Commission upon such investiga¬ 
tion." (Italics ours.) 

On the 13th of May, 1914, the appellee received from the 
Public Utilities Commission of the District of Columbia a 
copy of the opinion of the said Commission adopted May 4, 
1914 (R., 46), in which it was held that the flat-rate busi¬ 
ness service furnished the appellant and other similarly 
situated subscribers was unlawful, because of discrimination, 
and stating that appellee and all persons receiving this class 
of service are subject to fines prescribed by the said act of 
March 4, 1913. In view of the provisions of the act of March 
4, 1913, expressly prohibiting discriminatory and prefer¬ 
ential rates, and in compliance therewith, and also in pur¬ 
suance of the opinion of the Public Utilities Commission on 
the subject, the appellee, on May 18, 1914, terminated by 
due notice in writing its contract with the appellant, and at 
the same time offered to him its standard schedule of rates, 
which notice is as follows: 

“May 18, 1914. 

“Heiskell & McLaren, 

H03 H St. N. W., Washington, D. C. 

Gentlemen : The Chesapeake & Potomac Tele¬ 
phone Co. is advised that under the terms of the act 
of Congress of March 3, 1913, creating a Public 
Utilities Commission for the District of Columbia, 
flat rate business service not being provided for 
in our standard schedules and available to new 
subscribers, is discriminatory and that, therefore, the 
Telephone Company cannot continue this class of 
service nor can any person having that service con- 
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tinue to receive same without being themselves liable 
to the penalties prescribed by the act. 

“Under the circumstances the company has no 
choice but to notify you that your contract for un¬ 
limited Hat rate business service will be terminated 
June 1, 1914. Our representative who delivers this 
notice will be prepared to advise you with respect to 
our standard schedules for business service, and to 
hike your contract under this schedule for such serv¬ 
ice as may best suit your needs. Your prompt co¬ 
operation will enable us to continue your service with¬ 
out interruption under lawful conditions. 

“Yours very truly, 

“(Signed) D. S. Porter, 

» “Division Manager.” 

(R., 71, Exhibit 4.) 

Thereupon the appellant, on July 15, 1914, filed his bill 
of complaint, in which he sought to restrain the appellee 
from terminating or abrogating his said contract, on the 
ground, as he contends, that the intent of the act of March 
4, 1913, is that all schedules, contracts, and rates found to 
exist at the date of said act should remain in force and ef¬ 
fect until altered or changed by the Public Utilities Com¬ 
mission after notice and hearing. 

To this contention the appellee in its answer (R., 41) 
averred that the rates intended by the said act to remain in 
force until altered or changed by the Public Utilities Com¬ 
mission were not the exceptional, discriminatory, or prefer¬ 
ential rates then in existence and which were not available 
to the general public, and of which the appellant was the 
beneficiary, but were the regular, common, or standard rates 
which were in force and available to the general public at the 
time of the passage of said act, and which were being cur¬ 
rently charged to and being paid by the great majority of 
the business patrons of the appellee, and that the obsolete or 
flat rate for business service was the favored and discrimina¬ 
tory rate at the time of the passage of the act, and it was not 
the intent of the act of Congress that two dissimilar rates for 



similar service, one discriminatory and the other non-dis- 
criminatory, should remain in full force and effect until 
there should be a public hearing and subsequent action by 
the Public Utilities Commission. 

The appellee in its answer stated that by the terms of the 
contract between it and the appellant it had the right at any 
time to terminate the same upon ten days’ notice, and averred 
it was beyond the power of Congress to enact a law to restrict 
and abridge the right of either party to the contract to termi¬ 
nate said contract, as provided by the terms thereof. It 
further averred that the court ought not to have or take cog¬ 
nizance of the bill of complaint, in that the matter com¬ 
plained of in said bill is the alleged breach of contract, for 
which, if true, the appellant had a complete and adequate 
remedy at law. The appellee continued the telephone serv¬ 
ice to appellant, and charged therefor the message or meas¬ 
ured rates. Upon hearing of the cause on bill and answer a 
decree was entered by the court dismissing the bill of com¬ 
plaint (R., 72), the court in its opinion holding that when 
Congress said the appellee should file schedules, showing “all 
rates, tolls, and charges, which it has established and which 
are in force at the time” (when filed) “for any serv¬ 
ice * * *” j t mean t the measured-service rate filed with 
the Commission, which was the customarv rate which everv 

%j j 

one could have on demand, and that it would seem unreason¬ 
able to suppose that Congress meant to perpetuate both the 
measured-sendee rate and the flat rate, between which there 
is a fundamental difference, until the Commission should act, 
which would be in all probability only after a valuation of 
the appellee’s property (R., 72, 73, 74). 
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ARGUMENT. 


* 




Congress Perpetuated Only One Rate, the Established, Cus¬ 
tomary, Measured Rate, and Prohibited the Discriminatory 
“Flat Rate” Obsolete Since 1904. 

I. 

The assignments of error and the record present the broad 
proposition whether it is intended by the said act of March 
4, 1913, that both the measured-service rate, which was the 
established, customary, and standard rate for business service, 
the one available to the general public and the kind cur¬ 
rently charged to and paid by the great majority of sub¬ 
scribers, and also the obsolete flat rate for business service, 
which had not been available to any new subscriber for nine 
years prior to the passage of said act, and which is admit¬ 
tedly the favored, discriminatory, and preferential rate, 
should remain in force until altered hy the Public Utilities 
Commission. If not, which of the two rates did Congress in¬ 
tend should be perpetuated ? 

Clearly Congress meant to perpetuate but one rate, and that 
the established, customary, or standard rate, the one which 
at the time of the passage of the act and of the filing of the 
schedules was available to the general public and to every 
new subscriber who demanded sendee. 

An examination, of the Public Utilities act of March 4, 
1913, shows that it has for its purpose not only the general 
regulation bv the Commission created by the act of the kind 
and character of sendee rendered and the establishment of 
reasonable rates for such service, but also the definite pur¬ 
pose, specifically stated, to inhibit discriminatory, favored, 
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and preferential rates and to permit only one rate for the 
> same character of service. 

hen we come, therefore, to determine the rate which 
shall remain in force until changed by the Commission, hav¬ 
ing in mind the general purpose of the law and the language 
employed in paragraph 24 of the act, no difficulty is found 
in ascertaining the true intent and meaning of Congress. 
* Congress knew that the appellee had a standard or customary 

rate for business telephone service, a rate available to every 
one, and legislated in the light of such knowledge. It did 
not know nor did it say that the established rate found to 
exist at the passage of the act was a reasonable one, but it did 
say that the rate fixed by the appellee should be lawful until 
changed by the Commission; it forbade discrimination, and 
also said, if not in terms, certainly by fair intendment, that 
any exceptional or unusual rate, whether discriminatory or 
not, should immediately be discontinued. 

Accordingly the rates established by the appellee were ac¬ 
cepted as the lawful rates by Congress, with the plain and spe¬ 
cific injunction, however, that the appellee should not con¬ 
tinue preferential or favored rates. To hold otherwise, the in¬ 
tent v ouId have to be imputed to Congress to enact a discrim¬ 
inatory law, of no validity; for as Congress may not pass a 
statute imposing different rates and different conditions upon 
persons in the same class, furnished with the same kind of 
service, it must be equally beyond the power of Congress to 
enjoin upon appellee by statute the requirement that differ¬ 
ent rates and different conditions, found to exist at the date of 
the passage of such statute, should continue in force in re¬ 
spect to persons in the identical situation. 

Now, if this be so, which character of rate did it intend 
should l>e continued—the obsolete, favored, and preferen¬ 
tial flat-rate contracts held by one hundred and eighty-eight 
(188) subscribers, to which no subscriber had been admitted 
for nine years preceding the passage of the act, and which the 
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appellee continually reduced by untiring efforts, with the 
avowed purpose of ultimately entirely eliminating, or the 
standard and common rate known as the measured-sendee 
rate, the established rate embracing the class consisting of 
sixty-nine hundred (6900) subscribers, and which was and 
had been for nine years the only rate available to the general 
public? Obviously the measured-sendee rate. 

It is only a superficial reading of the paragraphs of the 
act relating to these rates which can ignore the fact that, 
taken together, as they must be, they refer plainly to the 
established schedules of rates in force at the time of the 
enactment and available to the entire public. It is spe¬ 
cifically provided in the act that the established rate in 
force should be the one perpetuated. The language, fairly 
interpreted, cannot refer to isolated charges in a few special 
contracts of ancient date, but refers to the current rates open 
to all and actually paid by the vast majority of business sub¬ 
scribers, called (paragraph 81) “the public schedules or 
tariffs. ,, 

Express provision is made in the act for “printed sched¬ 
ules” filed with, and accepted by the Commission (paragraph 
30). In the instant case the Commission, an administrative 
body created by Congress for the purpose of dealing with the 
public utilities, accepted “printed schedules” containing only 
the established rates for business service. This is a construc¬ 
tion of the act by the executive body charged with its enforce¬ 
ment. and is entitled to the consideration shown by the law 
to such construction of statutes bv the executive. From De- 

V 

cember. 1913. when the printed schedules were filed, ac¬ 
cepted by the Commission, and published, they were the only 
schedules of rates known to the public, as they had been the 
only ones open to the public for nine years. It was manifestly 
the rates in these schedules that were to continue until 
changed by the Commission, and all others were discrimina¬ 
tory and forbidden by the act. The schedules of rates re- 
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ferred to in the act, which Congress has power to regulate and 
which by the act it delegated power to the Commission to 
regulate, and perpetuated until said Commission acted, must 
be the established rates that all the world might have, and 

not a rate that had not been offered and had not been avail¬ 
able for nine years. 

it is shown that the contract which the appellant 
now seeks to perpetuate contained a provision that either 
party could terminate it after the expiration of the first year 
on a ten days notice. The notice required by the contract 
was given to the appellant. The telephone service was, and 
is, continued without interruption or threat of interruption. 
The appellant concedes that prior to the passage of the 
act of 1913 the contract could have been abrogated upon 
giving the necessary notice. His contention, however, is 
that the Public l tilities act limits the right of the appellee 
and eliminates from the contract the provision which con¬ 
fers the right to terminate it upon notice, and that by 
virtue of the provisions of the act his private bargain, con- 
cededly discriminatory, is perpetuated. It is inconceivable 
that Congress intended to do this. Congress had no power 
to peipetuate a set of bargains between the utility and a 
few persons. That would be class legislation. It could only 
perpetuate the general rates open to all the world at the time 
of the passage of the act. 

While the act provides that it shall be unlawful to de¬ 
mand, collect, or receive a greater compensation for any 
sendee than the charge fixed on the lowest schedules of rates 
for the same sendee, it also provides that it shall be the 
established rate which shall continue. The answer of the 
appellee (R., 42) shows that the rate so established is in¬ 
cluded in its schedules of rates. The act expressly forbids dis¬ 
crimination. It inhibits exceptional, favored or special 
rates, and in making this inhibition Congress unquestion¬ 
ably did not intend that such expressly favored or preferen- 
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tial or special rates, although necessarily the lowest, should be 
allowed to remain in force. Again, the plain language of the 
act effectually disposes of appellant's contention, in that his 
special contract is not included in the lowest schedules of 
rates; nor can it come by any possible, even forced, construc¬ 
tion, within the definition of established rates. 

Congress knew what the situation was in the District of 
Columbia in regard to rates generally. 

C. & P. Tel. Co. vs. Manning, 186 U. S., 238. 

Irrespective of any question of discrimination, it is sub¬ 
mitted that Congress intended that the established rate, (and 
the act so provides,) should be the rate to continue until 
altered bv the Public Utilities Commission. 

Admittedly, the measured rate for business service is the 
customary rate, and accordingly is the rate which Congress 
intended to perpetuate. This view is sustained in a statement 
of Chief Justice White in his dissenting opinion in Chesa¬ 
peake & Potomac Tel. Co. vs. Manning, 186 U. S., 238. He 
says: 

“Conceding in the fullest degree that there are 
various kinds of telephone service, some more costly 
than others, and that the classification of the act of 
Congress does not embrace all kinds of such sendee, 
it is submitted that the act of Congress applies to that 
which is customary and reasonable, and as to such 
customary and reasonable service compliance by the 
corporation with the act of Congress, should be com¬ 
manded.” 

In the language of the court below in the instant case: 

“The measured rates of the defendant (appellee) 
filed with the Commission were the customary rates 
which everyone could have on demand” (R., 74). 
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We submit that the record shows that the measured-service 

* rates were the only established rates for business telephone 
service on March 4, 1913, the date of the act, and that no 
contracts like appellant s contract had been made by the 
appellee since 1904; that on March 4, 1913, there were 
sixty-nine hundred standard, customary, and measured-busi¬ 
ness telephone contracts, with 21,773 stations, and only 188 

* obsolete flat-rate business contracts for 312 stations, the stand¬ 
ard measured rates for business service having been adopted 
by the company exclusively in 1904, and having been ac¬ 
cepted by the public as being fair and equitable, because pay¬ 
ing for exactly the amount of service used, and that ap¬ 
pellant, after 1904, had an unfair advantage over the sub¬ 
scribers of the business telephone service paying measured 
rates. 

We repeat, irrespective of the question of discrimination, 
it was clearly intended that the customary rate should con¬ 
tinue. 


The Flat Rate for Business Service is Preferential, Favored, 
and Discriminatory and Therefore Prohibited and Voided 
by the Act of March 4, 1913. 

In the answ r er of the appellee it is averred that the rate 
furnished to the appellant w T as preferential, favored, and dis¬ 
criminatory, and not the usual customary rate and was ob¬ 
solete (R., 44, 45). The case w’as heard on bill and answer, 
and therefore this averment must be taken to be true. 

“However, it must be borne in mind that in the 
hearing upon bill and answer the answer will be 
taken to be true in every point and particular, be¬ 
cause defendant has been by the action of the plaintiff, 
precluded from sustaining it by proof.” 

Brick Co. vs. Trott, 16 App. D. C., 293. 
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Accordingly, we have here an admittedly favored and dis¬ 
criminatory rate, which is forbidden by the act. It says in 
paragraph 2, ‘‘every unjust or unreasonable or discrimina¬ 
tory charge for such facility or service is prohibited and is 
hereby declared unlawful.” 

Paragraph 81 of the act provides as follows: 


Hurt if any public utility or any agent or officer 
thereof, shall, directly or indirectly, by any device 
whatsoever, or otherwise, charge, demand, collect or 
receive from any person, firm, or corporation a 
greater or less compensation for any service rendered 
or to be rendered by it in or affecting or relating to 
the conduct of a street railroad or street railroad cor- 
poration electric plant, electric corporation, water¬ 
power company, telephone line, telephone corporation 
telegraph line, or telegraph corporation, or pipe-line 
company or to the production, transmission, deliverv 
or furnishing of heat, light, water, or power, or the 
comeyance of telephone or telegraph messages, or for 
any semce m connection therewith than that pre¬ 
scribed™ the public schedules or tariffs then in force 
or established as provided herein , or than it charges 
demands, collects, or receives from any other person 
nrm, or corporation other than one conducting a like 
business for a like and contemporaneous service, such 
public utility shall be deemed guilty of unjust 
discrimination, which is hereby prohibited and de¬ 
clared to be a misdemeanor and unlawful, and upon 
conviction thereof shall forfeit and pav to the District 
ot Columbia not less than $100 nor more than $1 000 
for each offense; and such agent or officer so offending 
s lall be deemed guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not 

less than $50 nor more than $100 for each offense.” 
(Italics ours.) 


Paragraph 83 provides penalties for those receiving the 
benefit of discriminatory acts. 

Appellant’s discriminatory contract and the similar con¬ 
tracts were voided by the prohibition of the act and became 
invalid upon the enactment of the statute. There is no dis¬ 
sent from this doctrine in any of the decisions. 
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The principle contended for is well stated in the opinion 
of tiie Supreme Court of the United States in Louisville & 
N. R. Co. vs. Mottley, 219 U. S., 467, in the course of which it 

These authorities and principles condemn the 
proposition that the defendants in error had the con¬ 
stitutional right, pursuant to or because of the agree¬ 
ment of 18,1 and during their respective lives, to ac¬ 
cept and use free transportation for themselves, as pas¬ 
sengers, on an interstate train, after Congress forbade 
under penalty, any interstate carrier to demand of any 
interstate passenger nor within the classes excepted by 
the act, to use transportation tickets, except upon the 
basis fixed by the carrier’s published schedule of rates 
Alter the commerce act came into effect, no contract 
that was inconsistent with the regulations established 
by the act of Congress could be enforced in any court 
ie rule upon this subject is thoroughly established.’ 
t is not determinative of the present question that the 
commerce act, as now construed will render the con¬ 
tract of no va ue for the purpose for which it was 
made. Jn legal-tender cases above cited, the court re¬ 
ferring to the 5th Amendment which forbids the tak¬ 
ing of private property for public use without just 
compensation or due process of law said: ‘That provi¬ 
sion has always been understood as referring only to a 
irect appropriation, and not to consequential injuries 
resulting from the exercise of lawful power. It has 
never been supposed to have any bearing upon or to 
inhibit laws that indirectly work harm and loss to in¬ 
dividuals. Anew tariff, an embargo, a draft, or a war 
may inevitably bring upon individuals great losses; 
mav indeed, render valuable property almost valueless. 
Ihey may destroy the worth of contracts.’ In Fitz¬ 
gerald vs. Grand Trunk R. Co., which was the case of 
a contract for the transportation of lumber through 
several States, the Supreme Court of Vermont said: 
buch commerce is solely regulated by Congress, and 
when parties make contracts to engage in interstate 

^ are ^eld to s0 u P on ^e basis and 
with the understanding that changes in the law ap¬ 
plicable to their contracts may be made. There can, 
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in the nature of things be no vested right in an ex¬ 
isting law which precludes its change or repeal, nor 
vested right in the omission to legislate upon a par¬ 
ticular subject which exempts a contract from the 
effect of subsequent legislation upon its subject-matter 
by competent legislative authority.' 63 Vt., 169, 173; 
13 L. R. A., 70; 3 Inter. Com. Rep., 633; 22 Atl., 76. 

“In Pomeroy on Contracts, §280 (Specific Perform¬ 
ance), after observing that an illegal contract cannot 
be made the basis of any judicial proceeding, and that 
no action in law or equity could l>e maintained upon 
it, it was said: ‘This impossibility of enforcement ex¬ 
ists whether the agreement is illegal in its inception; 
or whether, being valid when made, the illegality has 
been created by a subsequent statute/ Among the 
cases cited by the author in support of that view was 
Atkinson vs. Ritchie, 10 East, 530. 534, in which the 
Chief Justice, Lord Ellenborough, delivering the 
opinion of the court, said: ‘That no contract can prop¬ 
erly be carried into effect, which was originally made 
contrary to the provisions of law, or which, being 
made consistently with the rules of law at the time, 
has become illegal in virtue of some subsequent law, 
are propositions which admit of no doubt/ In Ken¬ 
tucky & I. Bridge Co. vs. Louisville & N. R. Co., 2 
Inters. Com. Rep., 102: 34 Am. & Eng. R. Cas., 630, 
Judge Cooley said: ‘But the Act to Regulate Commerce 
is a general law, and contracts are always liable to be 
more or less affected by general laws, even when in no 
way referred to. * * * But this incidental effect of 
the general law is not understood to make it a law im¬ 
pairing the obligation of contracts. It is a necessary 
effect of any considerable change in the public laws. 
If the legislature had no power to alter its police laws 
when contracts would be affected, then the most im¬ 
portant and valuable reforms might be precluded by 
the simple device of entering into contracts for the 
purpose. No doctrine to that effect would be even 
plausible, much less sound and tenable/ ‘If one 
agrees/ said Mr. Parsons, ‘to do a thing which it is 
lawful for him to do and it becomes unlawful by an 
act of the legislature, the act voids the promise/ Par¬ 
sons, Contr., 6th ed., 675. 


t 
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“We forbear any further citation of authorities, 
l hey are numerous and are all one way. They sup¬ 
port the view that, as the contract in question "would 
ha\e been illegal it made after the passage of the com¬ 
merce act, it cannot now he enforced against the rail¬ 
road company, even though valid when'made. If that 
principle be not sound, the result would be that indi¬ 
viduals and corporations could, by contracts between 
themselves in anticipation of legislation, render of no 
avail the exercise by Congress, to the full extent au¬ 
thorized by the Constitution, of its power to regulate 
commerce. No power of Congress can be thus re¬ 
stricted. The mischief that would result from a dif¬ 
ferent interpretation of the Constitution will be 
readily perceived.” 


In construing the provisions of the Interstate Commerce 
act the Supreme Court of the Lnited States has uniformly 
held that all rates of carriers other than those filed and pub¬ 
lished according to the law are illegal, and contracts covering 
the same are void. 

Texas & Pacific Ry. Co. vs. Mugg & Prvden, 202 U S 
242. " ' ’ 

Louisville & Nashville R. Co. vs. Mottley, 219 U. S., 
467, supra. 

Note to A., T. & S. F. Ry. Co. vs. Bell, 38 L. R. A. 
(N. S.), 351 et seq'. 


Appellee Obeyed the Law in Terminating, by Stipulated Ten 

Days’ Notice, Appellant’s Contract, Admittedly Discrimi¬ 
natory. 

The appellee recognized, from the date of the enactment of 
the act of March 4, 1913, that discrimination was forbidden, 
and as a law-abiding corporation sought by all means short 
of absolute termination of the discriminatory contracts by its 
own act to substitute standard contracts. By persuasion it re¬ 
duced the number of discriminatory contracts. It did not 
act arbitrarily or hastily, but showed consideration and for- 



bearance to those who held discriminatory contracts. When 
it did give the notice of termination to appellant and others 
it acted on the opinion of the Public Utilities Commission, 
officially communicated to the appellee through the Public 
Utilities Commission bv its executive officer as follows: 

V 

“Public Utilities Commission of the District of Columbia. 

“Formal Case No. 34. 

“In the Matter of Flat-rate Business Service by the 
Chesapeake and Potomac Telephone Company. 

“Opinion of the Commission. ’ 

“(Adopted May 4, 1914.) 

“Harding, Chairman: The Public Utilities Com¬ 
mission of the District of Columbia has before it the 
complaint of the Brooklyn Daily Eagle by its Wash¬ 
ington correspondent, Mr. C. G. Brainerd. that the 
Chesapeake and Potomac Telephone Company desires 
to cancel an existing contract between the said tele¬ 
phone company and the Brooklyn Daily Eagle. By 
the terms of this contract the complainant receives an 
unlimited commercial telephone sendee for a stipu¬ 
lated sum. The contract runs for a period of one year 
and contains a provision that: 

“ ‘Either the company, or the subscriber, may termi¬ 
nate any contract for telephone service after the ex¬ 
piration of the term for which it was made by giving 
ten days’ notice in writing to the other party to such 
contract, but every such contract shall be deemed as 
continuing on the same terms, after the expiration of 
such term, unless it is terminated by such notice.’ 

“This class of sendee, known as flat-rate business 
service, was filed with the Public Utilities Commission 
by the said telephone company as an obsolete rate. 
The term of the contract has expired, and the question 
before the Commission is: ‘Does the continuance in 
force of the sendee, provided by this contract and 
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other contracts of like character, constitute a discrimi¬ 
natory rate in violation of the Public Utilities law?’ 
The Commission adopts the opinion of its general 
counsel, that the fiat-rate business sendee above re¬ 
ferred to is discriminatory in the meaning of the law, 
and that the continuance in force of this and similar 
contracts discriminates against new subscribers who 
are refused similar service by the telephone company, 
and perpetuates the very inequality of service which 
the Public Utilities law was enacted to prevent. 

“The Commission is therefore of the opinion that 
the flat-rate business service is unlawful because of 
such discrimination and that the telephone company 
and all persons receiving this class of service under 
contracts similar to that referred to above are sub¬ 
ject to the fines prescribed by the Public Utilities law. 

“A true copy. 

“(Signed) J. L. Schley, 

“Executive Officer ” 

The Commission evidently recognized, like the appellee, 
that the contracts in question were discriminatory and for¬ 
bidden under the act. This fact is so manifest that the ap¬ 
pellant admits it in terms in his bill as follows: 

“Plaintiff avers that the real discrimination of rates 
is in fact a discrimination by the defendant corpora¬ 
tion against its subscribers who pay higher rates for 
measured service than its subscribers who have un¬ 
limited-service contracts” (R., 6, foot of page). 

The appellant, the appellee, and the Public Utilities Com¬ 
mission all agree that these contracts were discriminatory. 
No inquiry was necessary to ascertain that fact. 
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Proiecution for Discrimination Possible upon Enactment of 

the Act and by Prosecutor, Commission’s Power Limited to 

Ending Discrimination and Assessing Cost of Inquiry. 

It is clear that the act did not intend to preserve two ex¬ 
isting dissimilar rates for the same kind and amount of serv¬ 
ice, one of which, of course, must be discriminatory. It pro¬ 
vided for stopping the discrimination at once, not by action 
of the Public Utilities Commission, but by prosecution (para¬ 
graphs 81 and 83). The power of the Public Utilities Com¬ 
mission is limited to ending discrimination after investiga¬ 
tion on its own initiative, or upon complaint from those al¬ 
leging discrimination, and assessing the expense of the pro¬ 
ceedings upon the public utility found to be discriminating 
(paragraphs 41 and 42). But the penal provision is to be 
executed by the prosecuting officer, without action by the 
Commission, w henever he has reasonable ground for proceed¬ 
ing against the public utility, and involves upon conviction 
a substantial fine. 

><o time is set in the act for any action by the Commission 
respecting discrimination or for a revision of the schedule \ 

rates. Conceivably, the Commission might be satisfied w T ith 
the schedules filed with it and might defer the exercise of its 
regulatory authority indefinitely. But the act says of dis¬ 
crimination that it ‘‘is hereby declared unlawful,” and this 
takes effect from the approval of the act since no other time 
is named. Therefore the telephone company might be prose- * 

cuted at any time from the enactment of the act. Therefore, 4 

also, it should, taking notice of the provisions of the act, do 
away with the discrimination, especially when it is notified 
by the Public Utilities Commission to do so. I 
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Measured Rates for Business Service a Great Improvement 

Over Flat Rates, Greatly Enlarging Use of Telephone 

Service and Giving Equitable Rates for All Subscribers. 

1 lie substitution of measured rates for business service in 
place of Hat rates was as great an improvement in the tele¬ 
phone business as the adoption of the common-battery switch¬ 
board. It opened the facilities of the telephone system to a 
very large number of business concerns who were willing to 
pay for the actual amount of service received. Paying only 
for what they used of outgoing service, the subscribers recog¬ 
nized the fairness of the plan, and the telephone system and 
its usefulness were thereby extended. Moreover, large users, 
including all the more important business concerns, have 
paid under the measured service for all that they have used, 
thus permitting the cost of a single message to be made very 
low, to the benefit of the small as well as the large users. The 
few obsolete fiat-rate contracts in force when the act of March 
4, 1913, was enacted, constituted an anomaly as well as an 
anachronism by their discrimination in favor of those who 
held such contracts. By means of these discriminatory con¬ 
tracts a favored few compelled all the rest of the business sub¬ 
scribers to pay for a portion, and in many cases a large por¬ 
tion, of the cost of the service given to the holders of the 
flat-rate contracts. 

Inasmuch as a customer having a contract calling for the 
highest flat rate, $125 a year, might conceivably use service 
actually costing ten or twenty times that amount in the 
course of a year, it is not strange that the appellant admitted 
the fact of discrimination. 

In the infancy of the telephone business, when the use of 
the telephone was confined to a few, and when all its facilities 
were of a rudimentary character, it was perhaps natural that 
the flat rate for business telephones should obtain. Of course, 
when that was the only rate it was not discriminatory, even 
though it may have been unfair. But as the telephone busi- 

4u 



ness developed, the crudity and inequity of the flat ate b* 
came more and more clear, and it was discarded, like the 
Drim itive apparatus used for the telephone business, as dis¬ 
criminatory Nothing has contributed more to the gener 
use of the telephone than the adoption of the measured-rate 
system, 1 which made it possible for all business concerns to 

duv for tlie actual usage. . +r>i/vnV»rmp<i 

1 The result is the multiplication of business «leph 

every additional one of which increases the telephone fac 

ties ‘of the entire community. The more tdephonesjn ute, 

flip more useful the system is to every user of te p * 

such extension of the system would have been possible under 

^ The^consideration of these facts has led to the abolition of 
flat^ rates in other jurisdictions. The Maryland pubhc = - 
vice commission, in its decision of December 30, 191 , • 

p S C Rep 375, gives succinctly the unanswera e 

L X,' bu.inS, r,« i. tarni » I* »”)« “ d 

discriminatory.” Its statement is: 

nnd'it D not easv to find a reason that would justify 
* ScfUtid ‘ bv'° ou^eSnSg*'department 

the biSess service are enoniious, so that any business 
flafmte is bound to be unjust and discriminatory. 
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DISCRIMINATION FORBIDDEN BY COMMON LAW. 

Inasmuch as for many years the great majority of sub¬ 
scribers to business service in the District of Columbia have 
been paying therefor on a measured or message basis, the con¬ 
tracts for flat rates enjoyed by the appellant and others con¬ 
stituted discrimination in their favor under and forbidden 
by the common law even before the passage of the act of 
March 4, 1913, and are specifically made discriminatory by 
that act. 

Shoemaker vs. Chesapeake & Potomac Telephone Co. 
Opinion Interstate Commerce Commission, April 3, 
1911 (20 I. C. C. R., 614). 

Appl. National Telephone & Electric Co., Ill. 

State Public Utilities Commission, June 5, 1914 (32 
Com. Leaf., 345). 

Louisville & Nashville R. Co. vs. Mottley, 219 U S 
467. ’ ’ 

In Knott et al. vs. Southwestern Tel. & Tel. Co., decided 
July 20, 1915, by Missouri Public Sendee Commission, 2 Mo. 
P. S. C. Rep., 549, is found a recent statement of the doctrine. 
The Commission said: 

“The law has always recognized a distinction be¬ 
tween public and private service respecting charges. 
Partiality or an unjust or unreasonable charge is per¬ 
missible in the latter, but not in the former. The 
statement one is a public-service company ex vi 
termini imports a duty to the public and a cor¬ 
responding legal right in the public; a right com¬ 
mon to all. St. Louis, A. & T. H. R. Co. vs. Hill, 14 
Ill. App., 579, 581. 

“There are many expressions in earlier judicial de¬ 
cisions condemning unjust discrimination on the part 
of public-service companies as against sound public 
policy. Some of them go to the extent of asserting 
that independent of statutory provisions unjust dis¬ 
criminations respecting rates and charges are in 




violation of public duty. Cook vs. Chicago, Rock 
Island & Pac. R. R, Co., 81 la., 551; 46 N. W., 10, 80; 
25 Am. St. Rep., 512; 9 L. R. A., 764; Atchison, 
To[>eka & Santa Fe R. R. Co. vs. Denver & New Or¬ 
leans R. Co., 110 U. S., 667; Tift vs. Southern R. R. 
Co., 123 Fed. An., 2; Louisville, Evansville & St. Louis 
Consolidated R. R. Co. vs. Wilson, Ind., 18 L. R. A., 
105; Hutchinson on Carriers, S. C., 243. Some de¬ 
clare that the common law requires that the charges 
must be equal to all for the same sendee under like 
circumstances. St. Louis vs. A. & T. II. R. R. Co vs. 
Hill, 14 Ill. App., 579, 585. 

“ “A telephone company must he equal in its deal¬ 
ings with all/ State ex rel. vs. Bell Tel. Co.. 23 Fed., 
539, 541. A leading text-writer declares that, ‘the 
duty owed to all alike involves obligations to treat all 
alike/ and that The common law today forbids all dis> 
crimination between two applicants who ask the same 
service/ 2 Wyman Pub. Ser. Corp., sec. 1290, 1292. 

“As aptly put in a leading case: ‘The law will not 
and cannot tolerate discrimination in the charges of 
these quad-public corporations. There must be equal¬ 
ity of rights to all and special privileges to none/ 
Griffin vs. Goldsboro Water Co., 122 N. C. 206* 30 
S. E., 319; 41 L. R. A., 240. 

“ ‘A person having a public duty to discharge is 
i ^ ^ to exercise such office for the 
equal benefit of all/ Messenger vs. Penna R. 36 
N. J. L.. 407; 13 Am. Rep., 457; 37 N. J. L., 531; 
18 Am. Rep., 754. 

“The numerous cases on this subject all tend to 
establish the same general principle that those en¬ 
gaged in serving the public cannot make unreasonable 
and unjust discriminations between their patrons. 
‘The common law upon the subject is founded on 
public policy which requires one engaged in a public 
calling to charge reasonable and uniform prices to 
all persons for the same service rendered under the 
same circumstances/ 

“New York Tel. Co. vs. Siegel Cooper Co., 202 N. 
Y., 502; 96 N. E., 109; 36 L. R. A. (N. S.), 560, 564; 
Killmer vs. N. Y. Central <fc Hud. River R. Co. 100 
N. Y., 395; 3 N. E., 293; 53 Am. Rep., 194; 




Lough vs. Outerbridge, 143 N. Y., 271; 38 N E , 292- 
42 Am. St. Rep., 712; 25 L. R. A., 674. 

As a telephone company is a common carrier of 
news and intelligence, it is impressed with the obliga¬ 
tion of furnishing its service to each patron at the 
same price it makes to every other patron for the 
a- 1 ! 16 rr? r substantially the same or similar service, 
^eb. Tel. Co. vs. State, 55 Neb., 627; N. W., 171; 45 
L. R. A., 113. 

The fact that the service was given without charge 
by defendant and its predecessors to complainants 
affords no ground whatever for the application of 
the doctrine of estoppel against defendant, and thus 
precluding it from claiming that the contract was and 
is void and unenforceable by complainants. Estop¬ 
pel may be invoked only to prevent injustice, and not 
mere, to stop the mouth from pleading and uttering 
truth. (Bispham’s Principles of Equitv, sec. 

; Knott vs. Southwestern Tel. & Tel. Co., ''supra. 

WHAT IS DISCRIMINATION? 

There is some apparent confusion in the brief of the ap¬ 
pellant as to what discrimination is, especially in relation to 
the established schedule of measured-service rates. 

Obviously, there must be similar treatment of similar sub¬ 
scribers under similar circumstances. It is equally obvious 
that there must be different treatment for different classes of 
subscribers under different circumstances. Classification of 
subscribers has been recognized by courts and commissions 
everywhere as necessary and lawful. 

Moreover, differences in rates based on amount of service 
furnished, have also been recognized as lawful. 

Discrimination exists where there are two rates for identi¬ 
cally the same amount of the same kinds of service, one of 
which is preferential over the other. This is what is ad¬ 
mitted to exist in the instant case to the benefit of the favored 
few holding the remaining flat-rate contracts. 
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APPELLANT’S CASES NOT IN POINT. 

The citations in appellant’s brief, it is noted, in nowise 
support his position or controvert the principle contended for 
by appellee. In the case cited by him, In re Oregon Tel. Co., 
3d Reps., 534, 552, found on page 29 of his brief, and the 
case In re Rhinelander Power Company Public Utilities Re¬ 
ports, 1915, A. 652, found on page 30 of his brief, the Wis¬ 
consin Commission had under consideration the Wisconsin 
law. These cases, it is submitted, have no application here. 
In the Oregon Telephone Company case the contract was not 
revocable, as here. In re Rhinelander Power Company case, 
where also the Commission had under consideration a con¬ 
tract containing no right of revocation, the Commission, after 
discussing cases in which the question of discrimination is 
involved, said as follows: 

“And finally sec. 1797 M-91 Wis. St. 1911, dis¬ 
poses definitely of the charge of discrimination as 
follows: ‘The furnishing by any public utility of 
any product or service at the rate and upon the terms 
and conditions provided for in any existing contract 
executed prior to April 1, 1907, shall not constitute 
a discrimination within the meaning specified.’ ” 


Thus it will be seen that the Wisconsin act expressly ex-, 
cepts contracts entered into prior to April 1, 1907, from the 
provision of the act against discrimination. The Commis¬ 
sion then held that it had the power to change contracts, if 
unreasonable, even though not discriminatory, and found 
that the rates were too low, and permitted the utility to re¬ 
arrange its schedule. 

Appellant says the Wisconsin law is the basis of the act 
of March 4. 1913, and it is submitted that it is very signifi¬ 
cant that our law has no provision attempting to continue 
in force a discriminatory 7 rate. Had it been the intention of 
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Congress to maintain two dissimilar rates it wn„u h 
corpora ted a provision to that effect in our law ^ 

& Northern T a Co" ldVwisTc ° f } Ia ^ Umoe Manitowoc 
brief, discloses no’amdov to ™ ^ 31 ° f appella ^ 
it will he found that onf f ( at bar - In that case 

right was given u^nm inW , 6 C ° nditi ° nS Up °“ " hich ‘be 

city was that the rate of fare'to be lb* °"i k'® Streets ° f the 
cities should not exceed ten , arged between the said 

f r 

Hon was accepted and the line constructed” It ’ n dl ' 

‘'•at no right was reserved by eith™v n * J“ ,t,ced 
tract it thereby rliff • , e ule:r P art y t° cancel the con- 

the instant cat? T ^ . from the contract in 

Public utilities law conferreduporit 1 "" 8 that the 

not given bv the torn, nT P ° ,Vers and P rivil eges 

public corporation, not a privl indSua^'T 7* ** 
rogate the contract Aside f7 in “ uduaI » attem P ted to ab- 
tbe contract there 

and the g^td^"^in^tk prions oTthel *’7°“ 

XfiiJSZ “e that the conics 

courts make a distinction betweeTpubUc °c dlSCn . mmatl0D 
private individuals. See St. Louis l & T Tp°p “ d 

Hill, 14 Ill. App, 579. The court in effect held that' th* 
contract defined the rights of the parties. If therl K 
3 revocation clause in it it io •, ® had been 

would also have held the ’rights of themrt^* ^ ^ C ° UH 

by .h, .lrit 8l y rtSw r re "““,“ red 

In the cn«o nf T^oni \ T j p tlea the revocation, 
the plaintiffs, an association of"faTmJre'' 2^! If**’’ ^ 

ZTLa to do 6 Jlrtkn Sh, tele t" C0mPany 8t '“*** 
tract f 0und on pttZ&ZFlZ IZZ 

that the agreement entered into bv the nartip= th * d 
current and obligatory. Each was bound to carry out 



the stipulation during the existence of the contract, and if 
the plaintiffs had undertaken to disconnect their line from 
the exchange of the defendant and connected it with an¬ 
other the defendant would have been entitled to the remedy 
of an injunction. Concededly the defendant had no right, by 
notice or otherwise, in the absence of statutory authority, to 
terminate the contract. What in effect was held in that case 
was, that the statute did not confer such authority and that 
it would not be permitted to terminate a contract in which 
there was no reservation of its power to do so. There the 
court compelled the company to stand on the contract, just 
as here it is insisted the appellee has a right to stand upon the 
provisions of its contract, one of which confers the right to 
terminate it upon notice. The court in the case under re¬ 
view simply confined the parties to the rights and obligations 
of the contract, and declined to change its scope and allow 
one party to it to terminate it. This is precisely the prin¬ 
ciple contended for in the instant case, namely, that the duty 
and obligation of the parties are measured by the exact terms 
of the contract. And even if there were no question of dis¬ 
crimination, the right is given in the contract between appel¬ 
lant and appellee to either party to terminate it. 

In the case of Gregg vs. Laird, 121 Maryland, I, cited in 
appellant’s brief, page 37, all that was done was to hold that 
the statutory rate continued until the new rate was estab¬ 
lished. The decision there is very pertinent to one aspect of 
the case at bar. In the case at bar it will be noted that the 
Public Utilities Commission notified the appellee that the 
flat-rate contracts, in which was included the contract of the 
appellee, were discriminatory and should l>e discontinued (R. 
46, Exhibit 1). Contention is made by the appellant that 
this act was unlawful. 

In the case just cited an order was passed by the Maryland 
Commission prescribing telephone rates without a public hear¬ 
ing, and the court there held that in making the order the 
Commission exercised a lawful right. The court said: 



An additional ground of objection urged bv the 
appellants is that the only mode by which the Com- 

Hon T f, CqUlr f J urisdiction over a utilities corpora- 
f s through an investigation instituted by that 

some’ ,lt by f lts , autllont >: or upon the complaint of 
p e P art y feeling aggrieved by the action of the 
Commission; that the proceeding in this case conies 
urn er neither of those heads, but was originated by the 
telephone Company, submitting to the Commission a 

as# syslar “ d ” ti,,s «*• *»■««< - 

irZi hl L 1S ( r , ’, S -n nt l ully th ? ^‘egation of the first para¬ 
graph ol the bill of complaint and must be taken on 

demurrer as admitted. The bill does not, however 
charge the Commission with acting in bad faith or 
being derelict in tile performance of any duty resting 
upon i . Assuming that the telephone company was 

hiUv nfilf p tor 111 - he P r ° ceedin g, it was the plain 
aut\ of the Comimssion before passing any order or 

adopting any schedule to satisfy itself of the reason¬ 
ableness of the charges proposed to be made for the 
services to be rendered. To have done less than this 
would have been a dereliction of duty and until the 
contrary is alleged and made to appear bv proof the 
presumption in favor of the proper performance of 
duty by a public official must control. In no resDect 
t len does that which is alleged to have been done in 
ttns case differ from an investigation concluded by an 

so made ” C ° lnnUSS10n based u P on the investigation 


In the case at bar the appellee in the answer averred, which 
must be taken as true, that on or about April 3, 1913, it 
fully explained to the Commission the then existing status as 
to said obsolete flat-rate contracts held by the appellant and 
a few others, and thereafter exhibited to the Commission a 
detailed list containing description, etc., of each of the flat- 
rate contracts, and from time to time thereafter the appellee 
reported to the Commission the progress it was making in 
cancelling and eliminating the obsolete flat-rate contracts 
(R., 42). The opinion of the Commission was rendered on 
5u 




May 14, 1914, upon the information and facts before said 
Commission. It will be seen, therefore, that the facts in the 
case at bar bring it clearly within the decision of the Mary¬ 
land case, and that under the authority of Gregg vs. Laird 
the opinion of the Commission was a lawful and proper exer¬ 
cise of its judicial power. The acceptance in the case at bar 
of the printed schedules of rates for business sendee, which 
were the measured-senice rates, by the Commission was 
within the power of the Commission and its act in so doing 
cannot 1x3 attacked in this proceeding by one who held a re¬ 
vocable contract, now T terminated by notice, giving to him an 
obsolete, favored, preferential, and discriminatory rate. 

Moreover, the appellant can have no quarrel with the 
decision of the Commission, as the fact there decided that 
the contract was discriminatory has been admitted, as shown 
by the record in this proceeding. If discrimination is ad¬ 
mitted in what possible way could the appellant have been 
harmed by the alleged lack of formality on the part of the 
Commission in determining the question of discriminatory 
rates ? 

We do not think it could serve any useful purpose to dis¬ 
cuss the cases found in appellant’s brief other than those to 
which reference has been made, as an examination of them 
shows that they do not present any analogy to the case at bar 
or in any way aid the court in determining the issue here. 
In a case of this character the important element is the act 
itself and the phraseology of it, for, as w 7 as said by Justice 
Moody in Home Tel. Co. vs. Los Angeles, 211 U. S., 274, “no 
case, unless it is identical in its facts, can sen e as a control¬ 
ling precedent for another, for differences slight in them¬ 
selves may, through their relation with other facts, turn the 
balance one way or the other.” 

In concluding this part of the discussion w*e wish to em¬ 
phasize the fact that it is averred in the answer that the 
special contract rate of appellant is exceptional, favored, pref¬ 
erential, and discriminatory, terms w T hich are used in the act 
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itself to characterize an unfair rate, and as the case was heard 
on hill and answer these averments must be taken as true. 
1 et we have here the appellant, with this admittedly prefer¬ 
ential, favored, and discriminatory contract, seeking to per¬ 
petuate it by boldly going into a court of equity and attempt- 
ing to have the court do inequity. 

There is No Mutuality. 

It will be remembered that there is a provision in the con- 
tract between the appellant and the appellee which gives the 
right to either party to terminate it upon ten days’ notice. 
If the court should by a decree enjoin the appellee to specific¬ 
ally perform for an indefinite time a revocable contract al¬ 
ready terminated by the notice given as stipulated in it. 
nevertheless the appellant would be able to terminate the 
same contract immediately upon ten days’ notice. The ap¬ 
pellant would have the right to stand upon a provision in the 
contract allowing him to terminate it, and this right could 
not be abridged by Congress. Congress can by proper legis¬ 
lation control a public utility on the ground that it is a pub¬ 
ic utility, but it has not the corresponding right to control 
the acts of an individual subscriber or the rights he may have 
under a contract. The appellee cannot ask a mandatory in¬ 
junction to require the appellant to give a specific perform¬ 
ance of the contract on his part even for a day after the termi¬ 
nation of it by notice. Assuming that appellant should ob¬ 
tain an injunction for specific performance, indefinitely, of 
the contract, and then that he became unable or unwilling to 

pay for the service rendered, could the appellee terminate the 
contract for non-payment? 

Neither party to the contract in the instant case was re¬ 
quired to give a reason for the termination of the contract 
upon ten days’ notice. The appellant could have terminated 
it upon giving the ten days’ notice without giving a reason. 

The fact that the appellee gave as a reason that the contract 
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plainly involved discrimination forbidden by the act of 
March 4. 1913, does not affect the legal effect of the notice 
to determine whether that discrimination existed or not. It 
was only required to give the specified notice. The legisla¬ 
ture has no power to continue a revocable contract. 

In the language of the Supreme Court of the United States 
(Express Co. vs. R. R. Co., 99 U. S’., 191): “A court of equity 
never interferes where the power of revocation exists. Fry, 
Specific Performance, 64.” 

See Wolverton vs. Mountain States Tel. Co., Col. S. C. 
(July, 1914), 142 Pacific Rep., 165, where the court said: 

“But it must be conceded that the plaintiff could 
at any time have terminated the contract, under its 
own terms, at will. There is no agreement that the 
contract will continue for any definite period. 

“It requires no argument to show that such con¬ 
tracts with public-service corporations for fixed periods 
are impracticable, if not impossible, from their very 
nature. The service is a public service, and subject 
to a constant change of conditions. 

“It is clear that if the telephone company should 
reduce its rates for service to the public generally, it 
could not continue to hold the plaintiff indefinitely, 
under a contract for a higher rate. 

“The rule as to the enforcement of contract want¬ 
ing in mutuality was stated bv Judge Coolev in Rust 
V9. Conrad. 47 Mich., 449; 11 N. W., 265; 41 Amer. 
Rep.. 720, to be: 

“ ‘But the court will also refuse to interfere in any 
case where, if it were to do so, one of the parties might 
nullify its action through the exercise of a discretion 
which the contract or the law invests him with. The re¬ 
fusal in such a case does not depend of necessity upon 
any illegality, inequality, or unfairness, but is suffi¬ 
ciently based upon the impropriety of imposing on 
the judge the labor, and on the public the expense, of 
an investigation of disputes when the circumstances 
are such as to preclude any judgment that may be 
rendered from being final. No court can with reason 
be called upon to do a vain thing. * * * All con- 




tracts where the party lias reserved to himself, or 
where the law gives him, the authority to render nuga¬ 
tory a decree that ought to be rendered in their 
enforcement rest upon the same principle. This was 
recognized in Rutland Marble Co. vs. Ripley, 10 
Wall., 339; Express Co. vs. R. R. Co., 99 U. S., 191; 
25 L. Ed., 319. In this last case the very strong as¬ 
sertion is made that a court of equity never interferes 
where the power of revocation exists/ 

“As to the application of this rule in case of con¬ 
tracts with public utilities for service, see Fowler 
Utilities Co. vs. Grav, 168 Ind., 1; 79 N. E., 897; 7 
L. R. A. (N. S.), 726; 120 Am. St. Rep., 344.” 

Rate-making Not a Function of Courts. 

In the instant case the appellant is seeking to have the 
court give him a rate not given him by the act of March 4, 
1913, and to which he is not entitled under the terminated 
contract. 

Rate-making is for the legislature or its agent, a commis¬ 
sion, and not for the courts. The Supreme Court of the 
United States in Prentis vs. Atlantic Coast Line Co., 211 
U. S., 210, said: 

“A judicial inquiry investigates, declares and en¬ 
forces liabilities as they stand on present or past facts 
and under laws supposed already to exist. That is 
its purpose and end. Legislation, on the other hand, 
looks to the future and changes existing conditions 
bv making a new rule to be applied thereafter to all 
or some part of those subject to its power. The estab¬ 
lishment of a rate is the making of a rule for the 
future, and therefore is an act legislative, not judi¬ 
cial, in kind, as seems to be fully recognized by the 
Supreme Court of Appeals (Com. vs. Atlantic Coast 
Line R. Co., 106 Va., 61, 64; 7 L. R. A. (N. S.), 1086; 
117 Am. St. Rep., 983; 55 S. E., 572), and especially 
by its learned president in his pointed remarks in 
Winchester & S. R. Co. vs. Com., 106 Va., 264, 281; 
55 S. E., 692. See further, Interstate Commerce Com- 



mission vs. Cincinnati, N. O. & T. P. R. Co. 167 
U. S., 479, 499, 500, 505; 42 L. Ed., 243, 253,’255; 
17 Sup. Ct. Rep., 896; San Diego Land & Town Co. 
rs. Jaspar, 189 U. S., 439, 440; 47 L. Ed., 892, 893; 
23 Sup. Ct, Rep., 571.” 

Nor is it for the court to make what have been termed 
“prices,” as for warehouse business, under the condition that 
it was “affected with a public interest.” See a well-con¬ 
sidered opinion in Gulf Express Company vs. Harris, Cort- 
ner & Company, 158 Ala., 345; 48 So., 477, in which it is 
said: 

“The law we think is too-well settled to admit of 
doubt that the prescribing of rates for a ‘public-serv¬ 
ice’ corporation or one ‘affected with a public interest’ 
is a legislative, and not a judicial, function. To this 
effect are the adjudications both Shite and Federal. 
To us it is equally clear in the case at bar that a court 
of chancery has no jurisdiction or power to fix a 
schedule of prices to be charged by the respondent 
for receiving, storing and handling complainants’ 
cotton. Madison vs. Madison Gas & Electric Co., 129 
M is., 249; 8 L. R. A. (N. S.), 529; 115 Am. St, Rep. 
944; 108 N. W., 65; 9 A. & E. Ann. Cas. 819; West¬ 
ern U. Teleg. Co. vs. Myatt (C. C.), 98 Fed., 342; 
Nebraska Teleph. Co. vs. State, 55 Neb., 627; 45 L. R. 
A., 113; 76 N. W., 171; Southern P. Co. vs. Colorado 
Fuel & Tron Co., 42 C. C. A., 12; 101 Fed., 779; In¬ 
terstate Commerce Commission vs. Cincinnati, N. O. 
& T. P. R. Co., 167 U. S., 479; 42 L. Ed., 243; 17 
Sup. Ct. Rep., 896; Regan vs. Farmers’ Loan & T. 
Co., 154 U. S., 362; 38 L. Ed., 1014; 4 Inters. Com. 
Rep., 560; 14 Sup. Ct, Rep., 1047; Atchison. T. & S. 
F. R. Co. vs. Denver & N. O. R. Co., 110 U. S., 682; 
28 L. Ed., 297; 4 Sup. Ct. Rep., 185: Smvth- vs. 
Ames, 169 U. S., 466; 42 L. Ed., 819; 18 Sup. Ct. 
Rep., 418 : Delaware L. & W. R. Co. vs. Central Stock- 
Yard & Transit Co., 45 N. J. Eq., 50; 6 L. R A., 
855; 17 Atl., 146.” 


CONCLUSION. 


J lie act of March 4, 1913, continued in force until changed 
tlle 1’uhlic L tilities Commission only one set of rates, filed 

I>ii 3, 1413, namely, the "established" or standard rates, 
referred to also as “printed schedules.” The printed sched¬ 
ules filed with the Commission in December, 1913, by the 
appellee contained only measured-service rates for business 
telephone service and were accepted by the Commission as 
the lawful “rates, tells, and charges.” 

The prohibition of the act, with penalties, against discrimi¬ 
nation, applied immediately upon its enactment to the con¬ 
tract ot the appellant, admitted by appellant to be discrim¬ 
inatory, and prosecution need not await any action by the 
I ublic Utilities Commission, which anyway could only end 
t le discrimination and assess the costs of inquiry upon the 
offender. The act voided existing discriminatory contracts. 

Appellant s contracts and similar contracts contained a 
mutual covenant for termination on ten days’ notice, and 
the contract in the instant case was so terminated by'such 
notice, but the sendee was continued. No contract like 
the contract of appellant had been made by the ap¬ 
pellee since 1904, when it established exclusively meas¬ 
ured-service rates for business telephone service, and it 
steadily reduced the obsolete flat-rate contracts as discrimi¬ 
natory and inequitable, so that on March 4, 1913, there were 
sixty-nine hundred (6,900) standard measured-business 
telephone contracts covering 21,773 stations and only one 
hundred and eighty-eight (188) flat-rate contracts covering 
three hundred and twelve stations, the public having ac¬ 
cepted as equitable the method of paying for exactly the 

amount of service used and the use of the service having 
been greatly increased by it. 

It is submitted that it was plainly the intention of the 
act of March 4, 1913, that only one rate for the same char- 


acter of business service should continue in force, and that 
rate the customary, established, measured-service rate. Ac¬ 
cordingly the decree of the court below should be affirmed. 

Respectfully submitted, 
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